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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

                                Please quote our reference: PFA/GA/5083/2005/FM 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”) – R MARINELLI v SOUTH 
AFRICAN RETIREMENT ANNUITY FUND (“the fund”) / OLD MUTUAL 
LIFE ASSURANCE COMPANY (SA) LIMITED (“Old Mutual”) 

  
[1] Your complaint concerns the fund’s refusal to permit you to transfer to 

another retirement annuity fund. The complaint was received on 26 August 
2005 and a letter acknowledging receipt thereof was sent to you on 26 
September 2005. On the same date letters were dispatched to the 
respondents requesting them to submit responses to your complaint by 17 
October 2005. On 24 October 2005 a letter of the same date was received 
from the respondents requesting this office to hold the matter in abeyance 
pending settlement negotiations with the complainant. The fund’s 
response addressed to the complainant and copied to us was received on 
15 March 2006.   

  
[2] In December 2005 an announcement was made of a Statement of Intent 

between the Minister of Finance, on the one hand, and the Life Offices 
Association and five large life assurers on the other, in terms of which the 
life assurers would commit themselves to certain minimum standards in 
respect of retirement annuity funds and endowment policies. Although the 
statement is not binding on this office, we nevertheless referred all 
retirement annuity fund complaints (including this one) back to the 
management boards and life assurers administering these funds with a view 
to facilitating an amicable resolution of the complaint between the parties 
without the intervention of this office. This matter was referred for settlement 
to the fund on 7 February 2006. The parties were given 30 days to settle the 
matter failing which this office would determine the complaint in the ordinary 
course. Many complaints were settled on this basis but the settlement terms 
were not divulged to this office. It appears that your complaint has not been 
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resolved. It is with that brief background that we now determine this 
complaint in the ordinary course. After considering the written submissions 
before me, I consider it unnecessary to hold a hearing in this matter. My 
determination and reasons therefor appear below. As the background facts 
are known to the parties, I shall not burden this determination by repeating 
them here.    

 
 Complaint 
 
[3] You are dissatisfied by the fund’s refusal to permit you to transfer to another 

fund. You contend that you are not aware of the portfolio in which your 
funds are invested nor of the fees levied against your investment value in 
the fund. You further contend that recent amendments to the fund rules 
prevent you from transferring your total interest in the fund in terms of 
section 14 of the Act and that you are forced to stay in the fund until two 
months prior to your retirement.  

 
[4] You submit that the prohibition by the fund is restrictive and you are 

prejudiced thereby. In your own words, you state: “I feel I have the right to 
choose where to invest my retirement benefits both now and in the future, 
and Old Mutual are protecting their own interests by locking me and other 
investors into their fund…I would like to be able to switch and/or implement 
a section 14 transfer to enable me to get access to better performing funds, 
of which I can be informed of where the fund is investing my money, which 
are more transparent with fees, which have better track records, allows for 
the freedom to implement switches from time to time and does not restrict 
my money to only their funds”.   

 
[5] You want this tribunal to investigate the prohibition to transfer from the fund 

to another fund.  
 

Response 
 
[6] In its response to the complainant dated 1 December 2005 and copied to 

this office on 15 March 2006, Old Mutual cites the following as its reasons 
for prohibiting transfers between retirement annuity funds prior to the 
attainment of the age of 55. Firstly, it says that it is not in the client’s best 
interests from a cost point of view to withdraw from the fund as outstanding 
costs and unrecouped expenses which Old Mutual would have recovered 
over the term of the policy would be due and recoverable on withdrawal. 
Secondly, Old Mutual argues that it is not in the retirement annuity business’ 
best interest to allow uncontrolled fund transfers as this would adversely 
affect stability in the industry. 

 
Determination and reasons therefor 
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[7] The question of the absence in a retirement annuity fund’s rules of a right to 
transfer to another approved retirement annuity fund was recently fully 
canvassed in H C Browne v South African Retirement Annuity Fund and 3 
Others PFA/FS/5271/CN dated 19 October 2006 at paragraphs [59] to [89]. 
When the Income Tax Act was amended in 1998 to allow for transfers 
between approved retirement annuity funds prior to age 55, the board of 
trustees of all such funds had a duty to consider whether the rules should be 
amended to allow for such transfers. When determining whether the rules 
should contain such a provision, the board of trustees must act in the best 
interests of the members of the fund. Now, there can be no doubt in my 
view that the absence of a rule allowing transfer prior to retirement, and 
instead locking in members until age 55 or chosen retirement date 
(whichever occurs last), is clearly in the interests not of members but of the 
underwriter of the fund. The implications of such a situation are that the 
trustees of the fund would be failing to comply with their fiduciary duties in 
terms of the Pension Funds Act which compel them to protect the interests 
of members. It may well be that such wholesale transfers are not in the best 
interest of certain individual members. But that is for these members to 
decide and not the underwriter. I shall therefore make provision in my order 
for remedial action by the trustees to rectify this unsatisfactory situation. 

 
Relief 

 
[8] I thus make the following order: 
 

[8.1]  The board of trustees of the fund is hereby directed to submit a rule 
amendment (in terms of rule 7.1) to the Registrar of Pension Funds 
allowing for the transfer of members to other approved retirement 
annuity funds prior to age 55, within six weeks of the date of this 
determination. 

 
[8.2] Upon registration of the transfer rule referred to in [8.1] above, the 

fund is further ordered to transfer your total interest in the fund to 
another approved retirement annuity fund of your choice within two 
weeks of the registration of the rule, should you still wish to transfer.     

      
 
DATED at JOHANNESBURG on this             day of                                2006 
 
 
Yours faithfully 
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VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 

 


