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           Our ref: PFA/KZN/7164/06/NS 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 of 1956 (“the Act”) – SQ XABA (“the complainant”) v THE ACACIA 
RETIREMENT ANNUITY FUND (“the first respondent”) / CAPITAL 
ALLIANCE LIFE LIMITED C/O LIBERTY GROUP LIMITED (“the second 
respondent”)  
 
 
1. Introduction 
 
1.1 The complaint concerns the first respondent’s decision not to refund the 

complainant’s contributions after his policy was made paid-up.  
 

1.2 The complaint was received by this office on 2 February 2006. The 
complainant was requested to furnish additional information in order for us 
to investigate his complaint. He submitted this on 28 February 2006, and a 
letter acknowledging receipt thereof was sent to him on 25 April 2006. On 
the same day a letter was dispatched to the respondent giving it until 17 
May 2005 to file its response to the complaint. A response was received 
on 9 May 2006 and a copy of same was sent to the complainant. A reply 
was received from the complainant on 10 May 2006.  
 

1.3 After considering the written submissions before me, it is considered 
unnecessary to hold a hearing in this matter.  

 
 
2. The Factual Background 
 
2.1 On 1 October 1993, at the age of 25, the complainant became a member 

of the first respondent. The first respondent is administered by the second 
respondent which is also the underwriter of its funds. The complainant’s 
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monthly recurring contributions of R50.00 were invested in a Capital 
Alliance Life policy (“the policy”) with policy number C9386437 (Capital 
Alliance Life Assurance Limited has now merged with Liberty Group 
Limited).  The complainant’s selected date of retirement is 1 October 2024 
when he will be 55 years old. 

 
2.2 The complainant requested the policy to be made paid-up by the insurer 

with effect from 1 July 1997. 
 
 
3. The complaint 
 
3.1 I have had difficulty in ascertaining the nature of the complaint. However, it 

appears that the complainant is dissatisfied with the first respondent’s 
decision not to refund his contributions (with investment growth) after his 
policy was made paid-up. 

 
3.2 The complainant states that the underlying policy made provision for the 

cancellation of the policy after three years of its inception date. He states 
further that the underlying policy also made provision for a loan facility but 
when he applied for same he was advised that it is not available on the 
underlying policy because it is a retirement annuity. 
 

3.3 The complainant requests this tribunal to make an order directing the first 
respondent to refund his contributions already made with immediate effect. 

 
 
4. The response 
 
4.1 The first respondent has set out a detailed background of this complaint 

which arose in 1994 when the complainant cancelled the underlying policy 
and requested a refund of his contributions. It confirms that he also 
applied for a loan. The first respondent states that it has advised the 
complainant on numerous occasions that it cannot accede to his requests 
as it is debarred by the provisions of the Income Tax Act 58 of 1962 and 
the rules of the fund from doing so. 

 
4.2 The first respondent states further that the underlying policy was made 

paid-up, at the complainant’s request, with effect from 1 July 1997 for 
reduced benefits in accordance with the rules of the first respondent which 
regulate the cessation of contributions. In this regard, rule 10 states as 
follows: 

 
“CESSATION OF CONTRIBUTIONS 

 
(a) If a member discontinues payments of his contributions, the Benefits 

accruing from the contributions already paid by the member up to the 
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date of such discontinuance will be held in trust for the benefit of such 
member and will be payable in accordance with these rules. The amount 
of such paid-up benefits will be determined by the Insurer’s Actuary.” 

 
4.3 Furthermore, rule 12 provides as follows: 
 

“BENEFITS NON-ASSIGNABLE 
 

Neither the benefits nor the right to any Benefits shall be capable of surrender, 
commutation, assignment, or of being pledged as a security for any loan.” 

 
4.4 The first respondent states that the paid-up value as at 1 July 1997 was 

R1 029.58 and the current fund value is R2 426.59. It states further that 
the estimated maturity value as at 1 October 2024 is R14 150.00, 
assuming a growth rate of 10% per annum.  

 
4.5 The first respondent concludes that it is unable to pay the benefits before 

the complainant reaches the age of 55 years since this would be in 
contravention of the provisions of the relevant legislation. 

 
 
5. Determination and reasons therefor 
 
5.1 A registered retirement annuity fund is a pension fund organisation as 

defined in the Pension Funds Act (see Central Retirement Annuity Fund v 
Adjudicator of Pension Fund and Others [2005] 8 BPLR 655 (C) at 660D-
E). As such, it is bound by its rules in the same way that its members, 
officials, shareholders and beneficiaries are bound (see section 13 of the 
Act). Such is the binding effect of the rules that the board of the fund may 
do with the fund’s assets only what is provided for in the rules (see Tek 
Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 (SCA) 
239D-F and Mostert NO v Old Mutual Life Assurance Company (SA) Ltd 
[2001] 8 BPLR 2307 (SCA) at paragraph [30]). The board of 
management’s authority therefore needs to be determined with reference 
to the fund rules.  

 
5.2 The rules do not make provision for the payment of a withdrawal benefit 

on cessation of contributions. Rule 10(a) provides that if a member 
discontinues payment of his contributions for any reason other than death 
or retirement, the benefits accruing from the contributions already paid by 
the member up to date of such discontinuance will be held in trust for the 
benefit of such member and will be payable in accordance with these 
rules. In this regard, rule 12 prescribes that the benefits or any right to any 
benefit shall not be capable of surrender, commutation, assignment, or 
being pledged as security for any loan. 

 
5.3 Since the rules do not make provision for the payment of a withdrawal 

benefit, the paid-up benefit must be paid as a retirement benefit .The 
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complainant is currently 39 years old which means that he is not yet 
entitled to retire from the fund since he has not reached the age of 55 
years as required by the rules.  

 
5.4 The rules also provide for two exceptions to the above principle, which are 

not relevant to the complainant’s present complaint, but which is 
nevertheless set out for his possible future assistance. Rule 6(b) provides 
that if a member becomes permanently incapable through infirmity of mind 
or body of carrying on his occupation before he attains the age of 55 
years, he may arrange for a reduced pension to commence immediately. 
Furthermore in terms of rule 8(a) it will also be paid to the member’s 
dependents or nominees, as a death benefit, if the member dies before 
attaining a retirement date.  

 
5.5 Moreover, in order for a retirement annuity fund to be approved as such in 

terms of the provisions of Income Tax Act 58 of 1962, its rules must, inter 
alia, provide that membership thereof shall not cease prior to a member 
reaching the age of 55 years. In the circumstances, the first respondent is 
bound by the rules not to pay the complainant’s benefit prior to his 
reaching the age of 55. 

 
6. Relief 

 
6.1 In the result, your complaint cannot succeed. 
 
SIGNED AT CAPE TOWN ON THIS DAY OF    2007. 
 
 
Yours faithfully 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 


