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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”) – I TSHABALALA (“the 
complainant”) v AECI PENSION FUND (“the respondent”) 

  
[1] Introduction 
 
[1.1] At issue in this complaint is the value of the complainant’s  retrenchment 

benefit received from the respondent on the complainant’s withdrawal 
therefrom at the end of June 2004.    

 
[1.2] The complaint was received by this office on 21 January 2005 and a letter 

acknowledging receipt thereof was sent to the complainant on 25 April 
2005. On 22 April 2005 a letter was dispatched to the respondent giving it 
until 13 May 2005 to file a response to the complaint. An undated response 
was received from the respondent on 11 May 2005. A reply dated 8 July 
2005 was received from the complainant on 14 July 2005. After specific 
enquiries directed by this office to the respondent by way of a letter dated 
24 August 2005, the respondent’s reply dated 30 August 2005 and 
supplemented by a letter dated 19 September 2005 was received on 19 
September 2005. After considering the written submissions before this 
tribunal, it is considered unnecessary to hold a hearing.    
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[1.3] Save for setting out only those essential facts that are pertinent to the 
issues raised herein, I shall not burden this determination by repeating the 
background facts as they are well-known to all parties.  

 
2 Facts in brief   
 
[2.1] The complainant transferred from the Government Employees Pension 

Fund (“GEPF”) to the respondent on commencing employment with African 
Explosives and Industries Limited, an employer participating in the 
respondent. The complainant’s transfer value, which purchased the 
complainant past pensionable service in the respondent of one year and two 
months (1.2 years), was in the amount of R17 763.47.  

 
[2.2] During the duration of the complainant’s membership of the respondent, 

issued the complainant with three annual benefit statements for the 
respective years of 2001, 2002 and 2003  wherein the complainant’s  
retrenchment values for the respective years were reflected as follows: 

 
 (a) as at 31 July 2001, the benefit stood at R20 703.94; 
 
 (b) as at 31 May 2002, the benefit stood at R90 590.00; 
 
 (c) as at 31 July 2003, the benefit amounted to R171 275.80. 

 
[2.3] At the end of June 2004, the complainant was retrenched from employment 

and left the respondent. On leaving the respondent, the complainant 
received a retrenchment benefit of R144 012.25 which was made up as 
follows: 

 
 (a) the complainant’s contributions of R50 645.40 plus R9 550.67          = R60 196.07 
 
 (b) 2x the above amount in terms of rule 26 (a) (i)               = R120 392.14 
 
 (c) transfer value of R23 620.11 plus interest in terms of  
     rule 26 (a) (ii)                                                                     =R144 012.25. 
 

    
[2.4] The contents of these benefit statements now form the subject-matter of this 

complaint. 
 
3 Complaint 
 
[3.1] The crux of the complainant’s complaint appears to be that the contents of 

the three annual benefit statements falsely misled the complainant into 
believing that the value of his potential retrenchment benefit was 
accumulating on an annual basis. The complainant is of the view that it is 
unreasonable for the amount of his retrenchment benefit of R144 012.25 to 
be less than the amount of R171 275.80 reflected in the benefit statement of 
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July 2003, one year prior to the complainant’s retrenchment. The 
complainant is aggrieved by this state of affairs and in his own words, he 
state:  

 
“But if what you actually get is less than the amounts indicated by the BENEFIT 
STATEMENTS, then that raises the following questions: 

 
1. What is the purpose of a BENEFIT STATEMNT? (sic) 

 
2. How accurate is it, AS AT a given time? 

 

3. …”.         
 
[3.2] The complainant further avers that his decision to opt for a voluntary 

retrenchment was based on the information contained in the benefit 
statements, which information is, in his view, still correct and legally valid. 
He states: “The information I had in my possession during May 2004, 
raised in me a reasonable and legitimate expectation, which led me to 
volunteering for retrenchment”. 

 
[3.3] It is the complainant’s further contention that his reliance on such 

information provided by the respondent in the form of the benefit 
statements has caused the complainant to suffer damages.    

 
4 Response 
 
[4.1] In its response, the respondent argues, in the first instance, that the 

benefit statements which the complainant claims to have put reliance on 
“were incorrect in as far as reference to the retrenchment benefit was 
concerned”.  The respondent explains that its benefit statements are 
generated by a computer system and that such “system is not capable of 
manipulation to the extent that Back Service should be ignored for 
purposes of retrenchment benefit calculation”. The respondent states that 
it explained to the complainant at the time of the complainant’s 
retrenchment that the benefit statement dated 31 July 2003 was incorrect. 
The respondent further states that its systems are being reviewed in order 
to address the problem.  

 
[4.2] The respondent argues that the complainant’s retrenchment benefit of 

R144 012.25 was computed thus: 
 

• member contributions of R50 645.40 plus interest of R9 550.67 equaling R60 
196.07; 

• double the above amount in terms of rule 26 (a) (i) equaled R120 392.14; 

• transfer value of R23 620.11 plus interest in terms of rule 26 (a) (ii) totaling R144 
012.25.   

 
[4.3] In essence the respondent submits that the complainant’s complaint 

originates from a misinterpretation of rule 26 (a) that “contributions” 
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referred to in this rule used in computing retrenchment benefits include 
members’ transfer values from previous funds. This interpretation, the 
respondent further submits, is incorrect. The respondent further argues 
that rule 26 read together with the definition of “contributions” in the 
respondent’s rules excludes capital amounts transferred into the 
respondent to purchase “back service” in respect of a member from being 
taken into account in calculating a retrenchment benefit. 
 

[4.4] The respondent contends that the “back service” which was purchased on 
the complainant’s behalf utilising his transfer value from the GEPF should 
not have been included for the purpose of calculating the complainant’s 
retrenchment benefit, but in the complainant’s case, the respondent had 
erroneously included the complainant’s transfer value as “contributions”.  

 
[4.5] When pressed by this office for clarification as regards the monetary value 

that was awarded by the respondent for the 1.2 years of past pensionable 
service (“back service”) purchased with the complainant’s transfer value of 
R17 763.47, the respondent states that it refunded the complainant’s 
transfer value together with interest which amounted to R23 620.11. This 
amount, so says the respondent, was added to the complainant’s fund 
value. The respondent later conceded, however, that it had not considered 
in its calculation the 1.2 years “back service” originally purchased with the 
complainant’s transfer value. 

 
[4.6] The respondent further points out that the complainant’s total actuarial 

value in years including the 1.2 years in “back service” equals 5.1 years. It 
further points out that the complainant’s pro rata value of 1.2 years “back 
service” from his total fund value of R112 910.22 will equal R25 913.82 
and not the R23 620.11 that was paid out to the complainant. 

 
[4.7] The respondent further concedes that there is no provision in the 

respondent’s rules which excludes the years of “back service” from being 
considered in the calculation of a member’s retrenchment benefit. In light 
of this, the respondent further concedes, that the complainant ought to 
have been paid his pro rata value of the 1.2 years in contradistinction to a 
refund of his transfer value plus interest. 

 
[4.8] The respondent then tenders to make payment of the difference between 

the two values, that is, the amount of R25 913.82 which represents the 
complainant’s 1.2 years pensionable service buy-back which ought to 
have been paid to the complainant and the amount of R23 620.11 
representing the complainant’s transfer value plus interest which has 
already been paid to him. The difference between these two values 
amounts to R2 293.71. 

 
5 Determination and reasons therefor 



 

 

5

 
[5.1] The complainant’s complaint, in alleging that he was misled by the figures 

appearing in the benefit statements issued by the respondent, and, in 
particular, the figures in the benefit statement of 31 July 2003, into acting 
to his detriment as a result of which he suffered loss is founded in delict. It 
is trite law that for a claim founded in delict to succeed, all the elements of 
delictual liability must be proved. These elements shall briefly be outline 
below.   

 
[5.2] Firstly, there must be an act or omission which causes damage to another. 

Secondly, the act or omission must be wrongful in the sense that there 
must be a factual infringement of a legally recognised interest. Thirdly, the 
claimant must show that he/she has suffered loss. Lastly, there must be a 
causal connection between the wrongful act or omission and the loss 
suffered. 

 
[5.3] The delict of misrepresentation signifies that a person unlawfully and 

culpably makes a false representation to another thus causing prejudice to 
such other person. In the complainant’s case, the complainant alleges a 
misstatement to the effect that the respondent provided information on 
which the complainant based his actions (opting for a voluntary 
retrenchment) to his detriment and which information turned out to be 
false and as a result thereof, the complainant suffered loss.  

 
[5.4] The respondent concedes the incorrectness of the relevant benefit 

statements but goes further to assert that it was explained to the 
complainant by its employees, Mesdames van der Westhuizen and 
Fortunato at the time of the complainant’s retrenchment in June 2004 that 
the benefit statement for 31 July 2003 was indeed incorrect, which 
averment the complainant vehemently disputes.    

 
[5.5] There are two versions before this tribunal, the complainant’s version that 

at no stage did the respondent indicate to the complainant that there was 
an error in the benefit statements, and the one advanced by the 
respondent contradicting the complainant’s contention, each of which can 
reasonably be possibly true. I am not able to find, on the facts before me, 
that the respondent unlawfully and culpably made a false statement  which 
caused the complainant to act to his detriment and as a result of which he 
suffered loss. Furthermore, the complainant has neither substantiated nor 
quantified the loss he claims to have suffered as a result of the 
misstatement by the respondent. This, however, is not the end of the 
matter. 

 
[5.6] The principal enquiry should, in my view, be whether or not the 

complainant’s benefit was paid in accordance with the rules of the 
respondent. On retrenchment, the complainant became entitled to a 
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benefit in terms of rule 26, which provides: 
 

(a) If a MEMBER who has not attained the PENSIONABLE AGE is retired from 
the SERVICE owing to a reduction in or reorganization of staff or to the 
abolition of his office or post, or in order to facilitate improvements in 
organization, or to retrenchment generally, he shall be granted a gratuity 
equal to:          

 
(i) the amount of twice his CONTRIBUTIONS as specified in paragraph 

(i) under the definition of “CONTRIBUTIONS” together with interest 
thereon at such rate as may be determined by the TRUSTEES, plus 

 
(ii) the amount of twice his CONTRIBUTIONS as specified in paragraph 

(ii) under the definition of “CONTRIBUTIONS” together with interest 
thereon as from the fixed date, at such rate as may be determined by 
the TRUSTEES; 

 
provided that if the MEMBER is eligible to receive a benefit under Rule 20, he 
may elect instead to receive a benefit under that Rule and if the MEMBER has 
completed five years of PENSIONABLE SERVICE he may elect instead to 
become a DEFERRED PENSIONER in terms of Rule 29A or that the 
TRUSTEES shall transfer an amount determined by an ACTUARY in respect of 
him to an APPROVED RETIREMENT ANNUITY FUND selected by him or to an 
APPROVED PENSION FUND approved by the TRUSTEES and of which he 
becomes a MEMBER . 
 
(b) Notwithstanding anything to the contrary in these rules, a MEMBER who has 

not completed one year of PENSIONABLE SERVICE shall be awarded a 
benefit in terms of Rule 28 instead of a benefit in terms of sub-section (a) of 
this rule”. 

 

[5.7] “Contributions” in relation to a member are defined in the rules in the 
following terms: 

 
“(i) the amounts paid or payable by him to the FUND exclusive of 

interest; and 

 
(ii)  the amounts (if any) paid by him to African Explosives and Industries 

Limited Provident Fund (hereinafter referred to as the “PROVIDENT 
FUND”) together with interest thereon as shown in the accounts of 
the PROVIDENT FUND, but excluding any additional two and one-
half percent contributions he may have paid into the PROVIDENT 
FUND in terms of Rule 41 of the PROVIDENT FUND rules together 
with interest thereon as shown in the accounts of the PROVIDENT 
FUND”. 

 

[5.8] The issue that falls for determination here is the interpretation of the 
meaning of the word “contributions” within the context of rule 26 read in 
conjunction with the definition of “contributions”. 

 
[5.9] The definition makes provision for two scenarios where contributions may 

be made. The first is where the contributions are paid or payable by the 
member to the fund  excluding interest. The second scenario makes 
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provision for contributions paid to the African Explosives and Industries 
Limited Provident Fund. It is patently clear that the second scenario finds 
no application in the complainant’s situation since there is no averment 
that the complainant ever contributed to the provident fund. 

 
[5.10] In a nutshell, the respondent avers that the amounts the complaint 

periodically paid to the respondent during the duration of the complaint’s 
membership are indeed recognised as “contributions” for the purpose of 
determining the complainant’s retrenchment benefit in terms of rule 26 but 
not the amount which was transferred from the GEPF to the respondent 
and which was utilised for the pensionable service buy-back. 

 
[5.11] There is, in my view, no substance in the respondent’s argument for 

drawing a distinction between the two amounts for the purpose of 
computing the complaint’s retrenchment benefit within the context of rule 
26. 

 
[5.12] I find that the complainant’s transfer value in fact constitutes 

“contributions” in terms of rule 26 read in conjunction with the definition of 
“contributions” in the rules. In fact, the respondent had conceded that 
much, albeit in a belated manner, and it has subsequently quantified the 
difference between what it paid the complainant in respect of his transfer 
value (R23 620.11) and what it ought to have paid the complainant (R25 
913.82) had it included his 1.2 years of back service as contributions in 
terms of rule 26. 

 
6 Relief 
 
[6.1] In the result, I make the following order: 
 

[6.1.1] The respondent is hereby ordered to pay to the 
complainant the amount of R2 293.71, having regard to 
any amounts already paid and any deductions in terms of 
section 37A and 37D of the Act within 14 days of the date 
of this determination. 

 
[6.1.2] The respondent is ordered further to pay interest on the 

amount of R2 293.71 at the mora rate of 15,5% per annum 
reckoned from 31 July 2004 to date of payment.       

 
 
 
 
DATED at JOHANNESBURG on this             day of                                2007 
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Yours faithfully 
 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


