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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT 24 OF 1956 (“the Act”) – J CRONJE (“the complainant”) v CENTRAL 
RETIREMENT ANNUITY FUND (“the respondent”)  

 
1. Introduction 
 
 1.1 The complaint concerns the distribution of a death benefit and the refusal 

of the respondent to credit the complainant’s pension interest benefit with 
interest from the date of divorce to date of payment. 

  
 1.2 The complaint was received by this office on 16 July 2007.  A letter  

acknowledging receipt thereof was sent to the complainant on 30 July 
2007.  On 14 August 2007 a letter was dispatched to the respondent 
giving it until 14 September 2007 to file its response to the complaint.  The 
response was received on 27 August 2007 and a copy of same was 
forwarded to the complainant on 18 September 2007.  

 
 1.3 After reviewing the written submissions it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 
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2. Factual Background 
 

2.1 The complainant was married to Petrus Johannes Cronje (“the deceased”) 
who was a member of the respondent until 2006 when he passed away.  
The marriage between the complainant and the deceased was dissolved 
in terms of a decree of divorce handed down by the High Court, South 
Eastern Cape Local Division on 13 May 1996.  The Order incorporated a 
settlement agreement between the parties.  The relevant clause regulating 
the pension consequences is clause 3.1 which reads as follows: 

 
“The parties agree that, with the sole exception of the division as stipulated in 

sub-paragraph 3.2 and 3.3 hereunder, they will share equally in the net proceeds 
of all assets of the Defendant as might be in existence as at date of signature 
hereof, including but not limited to the immovable property situated at and known 
as 1 Woodland Park, Essey Street, Woodlands, Port Elizabeth, all insurance 
policies, cash investment, retirement annuities and business ventures in which 
the Defendant may have an interest or title or which may be registered in the 
name of the Defendant as at date of signature hereof. ..”  

 
2.2 Pursuant to the divorce Order, an endorsement was made in the records 

of the respondent in favour of the complainant in terms of the settlement 
agreement.  The total pension interest as at the date of divorce was R6 
890.28.  The complainant is entitled to R3 445.14, which represents a 
50% share of the pension interest. 

  
2.3 Clause 4 of the settlement agreement stipulated that the deceased will 

contribute to the monthly medical requirements of the complainant for a 
maximum of 24 (twenty four) months following the date of divorce. 

 
2.4 The deceased was staying together with Ms Maria M Strydom (“Ms 

Strydom”) from 1999 until his death on 25 October 2006.  The total benefit 
at the time of the deceased’s death was R24 798.00. The board of 
trustees distributed the benefit by allocating R3 445.14 to the complainant, 
being a share of her pension interest and the remaining R21 343.83 to Ms 
Strydom in terms of section 37C of the Act.  

 
3. Complaint 
 

3.1 The complainant is dissatisfied with the trustee’s decision to distribute the 
benefit by allocating R21 343.83 to Ms Strydom and only R3 445.14, to 
her.  The complainant submits in the alternative that she is entitled to 
simple interest from date of divorce to date of payment, on her portion of 
the pension interest.   

 
 
 
4. Response 
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4.1 The respondent contends that the proceeds of this benefit are not an 
asset in the deceased’s estate and furthermore not inheritable.  The 
respondent submits that the Act stipulates that the board of trustees of the 
fund must decide to whom payment must be made.  The respondent 
states that when discharging this duty, all the dependants of the deceased 
as well as nominees must be considered by the trustees. 

 
4.2 The respondent submits further that the complainant was not financially 

dependent on the deceased at the time of his death, but was, in terms of 
the divorce settlement, entitled to 50% of the pension interest as defined 
in section 1 of the Divorce Act, no 70 of 1979.  The respondent submits 
that the complainant is entitled to R3 445.14 which represents the 50% of 
her pension interest due to her as at the date of divorce. 

 
5. Determination and reasons therefor 
 
 Death benefit 
 

5.1 Ms Strydom, who has a direct and substantial interest in the matter, 
ordinarily would have been joined as the second respondent to the 
complaint and afforded an opportunity to comment on the allegations. 
However, in light of the overall conclusion that this Tribunal has come to, it 
is unnecessary to join her as a respondent to the complaint. 

 
5.2 The payment of death benefits is regulated by section 37C of the Act read 

in conjunction with the definition of a dependant in section 1. The primary 
purpose of this section is to protect those who were financially dependent 
on the deceased during his lifetime. In effect, section 37C overrides the 
freedom of testation of the deceased. It is the trustees’ responsibility when 
dealing with the payment of death benefits to conduct a thorough 
investigation to determine the dependants, to thereafter decide on an 
equitable distribution and finally decide on the most appropriate mode of 
payment of the benefit.  

 
5.3 Section 1 of the Act defines a dependant in relation to a member as 

follows: 
 

“(a) a person in respect of whom the member is legally liable for maintenance; 
 
 (b) a person in respect of whom the member is not legally liable for 

maintenance, if such person- 
 

(i) was, in the opinion of the board, upon the death of the member in 
fact dependant on the member for maintenance; 

(ii) is the spouse of the member, including a party to a customary union 
according to Black law and custom or to a union recognized as a 
marriage under the tenets of any Asiatic religion;  

(iii) a child in respect of the member, including a posthumous child, and 
adopted child and an illegitimate child, 
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 (c) a person in respect of whom the member would have become legally      
      liable for maintenance, had the member not died.”                       

 
5.4 The deceased and the complainant were divorced on 13 May 1996.  The 

evidence suggests that the deceased’s obligation to contribute for the 
monthly medical requirements of the complainant, was only for a 
maximum of 24 (twenty four) months in total immediately following the 
date of divorce.  This obligation ceased on 14 May 1998, which is 24 
months following the date of divorce.  Accordingly, the complainant does 
not fall within the definition of a dependant in terms of section 1(a).  
Furthermore, it is clear from the evidence that at the time the deceased 
passed away, he was not financially maintaining her.  Therefore I am 
satisfied that the complainant does not fall within the meaning of a 
dependant.  As she was not nominated, she was not entitled to be 
considered in the distribution.   

 
Payment of Interest 
 
5.5 Section 1(1) of the Divorce Act, as amended by section 1 of the 1989 Act 

defines pension interest as follows: 
 

“Pension interest in relation to a party to a divorce action who- 
 
(a) … 
 

(b) is a member of a retirement annuity fund which was bona fide established 
for the purpose of providing life annuities for the members of the fund, and 
which is a pension fund, means the total amount of that party’s contributions 
to the fund up to the date of divorce, together with the total amount of annual 
simple interest on those contributions up to that date, calculated at the same 
rate as the rate prescribed as at that date by the Minister of Justice in terms 
of section 1(2) of the Prescribed Rate of Interest Act 1975 (Act No 55 of 
1975), for the purposes of that Act.”  

 
5.6 There is no provision in the Divorce Act for the payment of interest or 

capital growth allocated to the non-member spouse from the date of 
divorce to the date of eventual payment (see Old Mutual Life Assurance 
Company (SA) Limited and Another v Swemmer [2004] 4 BPLR 5582 
(SCA)). 

 

5.7 It is clear from the evidence that the respondent endorsed its records to 
reflect the complainant’s 50% pension share as at the date of divorce, 
which amounted to R 3 445.14.  Furthermore the complainant furnished 
no evidence to suggest that the deceased’s total pension interest as at the 
date of divorce was more than R6 890.28.  

 

5.8 During the course of our investigation it transpired that the respondent 
received a notification of the deceased’s death on 20 November 2006.  
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However the respondent has not effected payment of the benefit as it 
awaits a decision from this Tribunal.  

 

5.9 With regard to the issue of late payment interest, it is trite law that unless 
the rules of the fund make provision for it, a member of a pension fund or 
his / her beneficiary is not per se entitled to the payment of interest simply 
because the payment of her benefit was delayed. Generally in our law, the 
obligation to pay interest depends on the agreement between the parties. 
In the absence of such an agreement, interest is payable where there is 
mora or fault on the part of the debtor. This principle was pronounced 
upon in Commissioner for Inland Revenue v First National Industrial Bank 
Ltd 1990 (3) SA 641 (A). The rules must confer a right to receive interest 
on benefits paid late, or the fund must be in mora. (See Brockbank  v 
Argus Pension Fund (1) [2000] 11 BPLR 1200 (PFA).) 

 

5.10 Rule 9 of the respondent’s rules makes provision for payment of interest 
on late payment of a benefit, as follows: 

 
“9.1 If a benefit, except a pension instalment, is not paid by the FUND to, or 

applied for the benefit of the MEMBER, DEPENDANT or NOMINEE on 
the date on which it should in terms of these rules and the practice of 
Sanlam Life Insurance Limited be paid or applied, the following will 
apply: 

 
9.1.1 the FUND will pay interest to the MEMBER, DEPENDANT or NOMINEE 

in respect of the amount commuted by the party concerned into a lump 
sum; 

 
9.1.2 if the pension of a MEMBER, DEPENDANT or NOMINEE is purchased 

at Sanlam Life Insurance Limited, the pension will be put into operation 
retroactively from the date on which it should have become operative in 
terms of these rules, and all instalments in arrears will be paid to the 
party concerned together with the first recurring instalment.” 

 
5.11 The rule makes provision for late payment interest to be paid in 

circumstance where the benefit is payable to a member, dependant or 
nominee.  In the present matter the complainant is not entitled to receive 
interest in terms of the rules as she is neither a member, dependant nor a 
nominee.  

 
5.12 The remaining question for determination is whether the respondent was 

in mora. The requirements for mora debitoris were set out in the 
Brockbank case which has been referred to above as follows: 

 
“(i) performance must be possible notwithstanding delay; 
(ii) debt must be due and enforceable 
(iii) the delay must be wrongful; and 
(iv) delay must be due to the fault of the debtor.” 
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5.13 On the facts of the present case, there is nothing to suggest that the 
respondent was unable to effect payment notwithstanding the delay.  
According to the available evidence, the amount of the benefit was due 
and payable because the respondent had already endorsed its records on 
15 May 2000 to reflect 50% pension interest of R3 445.14 as payable to 
the complainant.  The respondent became aware of the deceased’s death 
on 20 November 2006.  When the respondent became aware of the 
deceased’s death the pension interest benefit became due and payable to 
the complainant.  It is evident that payment of this portion of the benefit is 
as per the endorsement made on 15 May 2000. The respondent ought to 
have effected payment of this benefit immediately in terms of the divorce 
order (but not the lump sum death benefit) on becoming aware that the 
benefit has accrued.  The respondent has not yet made payment of the 
benefit to the complainant.  In the absence of any explanation from the 
respondent regarding the delay, and especially having regard to the length 
of time from the date of death, the respondent’s conduct is both wrongful 
and blameworthy.  Thus, requirements set out in the Brockbank case 
above have been satisfied. The fund is accordingly in mora, and the 
complainant is entitled to interest. 
 

5.14 It is clear that, payment of the pension interest due the complainant is 
effected in terms of the court order as endorsed on the respondent’s 
records, and not in terms of section 37C of the Act.  The respondent 
became aware that the benefit has accrued when it received a notification 
of the deceased’s death on the 20 November 2006.  In an electronic mail 
sent by a representative of Sanlam it was indicated that normal practice 
was to calculate interest from two months after receipt of death 
notification. Therefore, the complainant is entitled to interest from 20 
January 2007 to date of payment of her pension interest. 

 
6. Relief 

 
6.1 In the result, the order of this is as follows: 
 

6.1.1  The respondent is ordered to pay the complainant R3 445.14 
together with interest thereon at 15.5% calculated from 20 January 
2007 to date of final payment, within two weeks of the date of this 
determination. 

 
 

 
DATED AT CAPE TOWN ON THIS THE               DAY OF                                2008 
 
 
Yours faithfully 
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________________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


