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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24, 1956 (“the Act”): L A GOVENDER (“the complainant”) v SANTAM 
INSURANCE RETIREMENT FUND (“the first respondent”) AND N GOVENDER 
(“the second respondent”)     
 

1. Introduction 
 

[1.1] The complaint concerns the alleged improper distribution of a death benefit by the 
respondent.  
 

[1.2] The complaint was received by this office on 26 October 2005 which was furnished by 
Sibisi Attorneys (“the complainant’s legal representatives”). A letter acknowledging 
receipt thereof was sent to the complainant on 3 November 2005. On the same date 
letters were dispatched to the respondent giving it until 24 November 2005, to file a 
response to the complaint. On 9 November 2005, in terms of section 30G(d) of the 
Act, Mrs N Govender (“the deceased’s wife) who is the second respondent in the 
matter was joined in the complaint and given until 30 November 2005 to file her 
response. On 19 November 2005, the second respondent furnished her response. On 
22 November 2005 Santam Limited, the complainant’s employer furnished a response 
on behalf of the first respondent. On 19 January 2007, the responses were forwarded 
to the complainant. On 28 February 2007, the complainant furnished her further 
submissions.  

[1.3] After reviewing the written submissions before this tribunal, it is considered 
unnecessary to hold a hearing. The determination and reasons therefor appear below.   
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2. The factual background      

 
[2.1] Mr M T Govenver (“the deceased”) was the complainant’s son who died on 8 May 

2005. The deceased was employed by Santam Limited until his date of death. By 
virtue of the deceased’s employment he became a member of the first respondent. 
Upon the deceased’s death the first respondent became liable to pay a gross death 
benefit of R264 897.00 to the deceased’s dependants and/or beneficiaries.  

 
[2.2] It is common cause that the deceased was not survived by any children.  
 
[2.3] In terms of the first respondent’s trustee’s resolution dated 13 June 2005, the first 

respondent’s trustees resolved that 10% of the benefit be allocated to the complainant 
and 90% to the second respondent.    

 
3 The complaint 
 
[31] The complainant objects to the trustees’ decision to allocate only 10% of the benefit to 

her.    
 
[3.2] The complainant alleges that the reason that the first respondent decided to allocate 

10% of the benefit to her was on the basis of the second respondent’s motivation.  
 
[3.3] The complainant submits that pursuant to the first respondent’s decision to allocate 

10% of the benefit to her, through her legal representatives she wrote a letter dated 8 
July 2005 wherein she requested a copy of the beneficiary nomination form. Further, 
the complainant says she wrote a letter to the first respondent dated 8 August 2005 
requesting the first respondent to reconsider its decision. The complainant raised the 
issue that the deceased nominated her on 3 July 2001 as his sole beneficiary.   

 
[3.4] Further, the complainant submits that she was also the deceased’s factual dependant. 

In support of this, she states that the deceased took out a “burial policy” in her name. 
Further, the complainant says the deceased gave her R400,00 (monthly) in respect of 
water and electricity, R300,00 (monthly) in respect of her food allowance and R200,00 
(monthly) for her “pocket money”.  

 
[3.5] The complainant also contends that the respondent’s trustees’ decided to allocate 

10% of the benefit to her as they regarded her as a nominee and not the deceased’s 
dependant.  

 
[3.6] The order that the complainant seeks from this Tribunal is that the complainant and 

the deceased’s wife be allocated an equal share of the benefit.  
 
 

 4. The first respondent’s response  
 



 

 

3

[4.1] Ms M Kotze, the principal officer of the first respondent, submitted a response on 
behalf of the respondent.  

 
[4.2] The first respondent contends that on 13 June 2005, its trustees resolved that the 

complainant and the deceased’s wife were the deceased’s dependants and allocated 
10% and 90% respectively. Further, the first respondent contends that when its 
trustee’s made their decision, they took into account the ages of the parties, the 
relationship with the deceased, the extent of dependency, financial affairs of the 
beneficiaries, future earning potential and prospects of beneficiaries and the wishes of 
the deceased, which were expressed in the nomination form. Furthermore, the 
trustees took into account the information as supplied in the allocation of death benefit 
form signed on 16 May 2005 by the deceased’s line manager. In this form it is written 
that the deceased “FULLY” provided his wife with financial and/or other maintenance. 
The following split appears in the said form: 

 
    “Car -   R66 000 
      Sterns - R     575 
      Loan-  R  8 200 
      Hifi-  R  1 500 
      Furniture- R     250 
      Loan-  R16 324 
      Furniture- R  5 000  
        R21 000 Credit card”  
 

[4.3] Furthermore, the respondent contends that the death benefit allocation form confirmed 
that the deceased paid the complainant R200,00 per month.   

 
[4.4] Therefore, the first respondent concludes that on the basis of the information received, 

it resolved to distribute 10% of the benefit to the complainant and 90% to the second 
respondent.  

5. The second respondent’s response 

 

[5.1] She refutes the complainant’s allegation that she motivated to the principal officer 
that the complainant be awarded 10% of the death benefit. Instead the second 
respondent says on 16 May 2005, the first respondent’s principal officer 
telephonically contacted her enquiring whether she (the second respondent) 
would be in favour if the first respondent would award the complainant a portion 
of the death benefit. Further, the second respondent says she informed the first 
respondent’s principal officer that she will not be against the award if the portion 
that would be awarded to the complainant would be fair and equitable. 
Furthermore, the second respondent says she informed the principal officer that 
the complainant’s portion of the death benefit should be calculated by taking into 
consideration the monthly payments of R200,00 the deceased made to the 
complainant.   

 
[5.2] Regarding the fact that the deceased nominated the complainant on 3 July 2001, 

the second respondent contends that as her marriage to the deceased took place 
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2 years after he had nominated the complainant the deceased forgot to change 
his nomination to include her.  

 
[5.3] The second respondent confirms that the deceased took out a burial policy and in 

that policy the deceased was the main member. Further, the second respondent 
says because the policy allowed the deceased to include his family members as 
beneficiaries, deceased included the complainant and her. However, she says 
the fact that the deceased included the complainant does mean that the 
complainant was dependent on the deceased.   

 
[5.4] The second respondent contends that it is not true that the deceased gave the 

complainant on a monthly basis R400,00 for water and electricity and R300,00 
for groceries. She says her husband could not afford to give to the complainant 
on monthly basis more than R200,00, as the deceased earned a net monthly 
salary of R5 600,00, wherefrom the following deductions were effected.  

 
   “Absa Vehicle Repayments R1, 552.83 
   Santam Car Insurance  R    232.59 
   Absa Personal Loan  R    403.44 
   Sterns    R    470.00 
   Furniture City    R    248.00 
   Total    R2  906.86” 

 
[5.5] Therefore, the second respondent says after these deductions the deceased 

would transfer R2 500.00 into her bank account in respect of their household 
requirements.    

 
[5.6] The second respondent objects to the complainant’s request that this office make 

an order that the deceased’s wife and the complainant should each be allocated 
50% of the death benefit. The second respondent’s motivation for this is that, the 
complainant was never dependent on the deceased. The second respondent is 
currently unemployed, and that at the time of the deceased’s death they were in 
debt amounting to R126 464.20. Therefore, allocating the death benefit equally 
would be unfair.         

       
 6. Determination and reasons therefor     

 
   [6.1] The complainant is dissatisfied with the trustees’ decision in allocating 10% of the 

death benefit to her and 90% to the second respondent.   
 

   [6.2] It is common cause that the deceased nominated the complainant as a beneficiary to 
receive the death benefit in July 2001 prior to his marriage. The deceased’s wishes is 
not of itself binding on the trustees (see Mashazi v African Products Retirement 
Benefit Provident Fund [2002] 8 BPLR 3703 (W) at 3705I-3706C). Further to this, rule 
6.2.2 provides that the first respondent does not have to allocate shares of the benefit 
in terms of the deceased’s nomination.        

[6.3] Upon the deceased’s death, the trustees have discretion in paying the benefit 
concerned. Furthermore, section 37C(1)(a) of the Act regulates the disposition of 
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pension benefits upon the death of a member and provides: 
 

“If the fund within twelve months of the death of the member becomes aware of or 
traces a dependant or dependants of the member, the benefit shall be paid to such 
dependant or, as may be deemed equitable by the fund, to one of such dependants or 
in proportions to some of or all such dependants.” 
 

   [6.4] In Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at paragraphs 
24 and 25 this Tribunal held:  

 
   “ When making an “equitable distribution” amongst the dependants the board of      

management has to consider the following factors: 
 

• the age of the dependants; 
   

• the relationship with the deceased; 
 

• the extent of dependency; 
 

• the wishes of the deceased placed either in the nomination and/or his 
last will ; and  

 

• financial affairs of the dependants including their future earning capacity 
potential;  

 
In making their decision, trustees need to consider all relevant information and 
ignore irrelevant facts.” 

 
  [6.5] The complainant and the second respondent were the only people identified by the 

first respondent as the deceased’s dependants.     
 

  [6.6] In as far as the relationship with the deceased is concerned it appears that the first 
respondent considered the second respondent to be more close to the deceased than 
to the complainant as the complainant’s allegation that they were experiencing marital 
problems but at the same time confirming that the deceased died in his common home 
with his wife.   

 

  [6.7] The deceased died on 8 May 2005, and in terms of the trustee’s resolution dated 13 

June 2005, it resolved that 10% of the benefit be allocated to the complainant and 

90% to the second respondent. The deceased had nominated the complainant as his 

sole beneficiary. Further, the trustees resolved that the complainant and the second 

respondent were the deceased’s dependants. Therefore, during the first respondent’s 

investigation regarding the distribution of the death benefit, and as the complainant 

who is identified as a nominee and a dependant, and as the second respondent who 

is identified only as a dependant, the trustee’s investigation should have more 

intensely considered both the complainant and the second respondent’s financial 

status and extent of dependency. Further, such investigation should have considered 

the current financial status of each beneficiary and their potential earning capacity. 

The first respondent alleges that it took into account the extent of dependency and 
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financial affairs of the beneficiaries. The documentary evidence submitted by the first 

respondent points to the fact that to a certain degree it determined the second 

respondent’s financial status, which enumerated their joint debts with the deceased. 

On the other hand, the first respondent failed to determine the complainant’s financial 

status. In determining the financial status of the second respondent, the first 

respondent simply enquired from the second respondent. This was accepted by the 

first respondent. In addition to accepting the breakdown of the second respondent’s 

debts, the first respondent should have also conducted an independent search to 

verify the second respondent’s financial status and that of the complainant. However, 

the first respondent failed to do so. See, Van Vuuren v Central Retirement Annuity 

Fund and Another [2000] 6 BPLR 661 (PFA).   

 

 [6.8] The first respondent also failed to adequately demonstrate to this Tribunal that during 

its investigation regarding the extent of dependency of the complainant and the 

second respondent, that it evaluated the extent to which the deceased was liable to 

provide for the needs of the beneficiaries. There is no evidence by the first respondent 

that it conducted an independent enquiry to the extent of dependency of the 

complainant and the second respondent to the deceased. See, Robinson v Central 

Retirement Annuity Fund (1) [2001] 10 BPLR 2623 (PFA). In determining the 

complainant’s extent of dependency to the deceased, the first respondent relied on the 

second respondent’s submissions that the deceased’s liability to provide for the needs 

of the complainant were in the amount of R200,00 per month. Further, the first 

respondent relied on the submissions made by the deceased’s line-manager who the 

first respondent submits that he confirmed the monthly amount (R200,00) that the 

deceased was liable for. Furthermore, it cannot be accepted that when the trustees 

resolved on its allocation to rely on the fact that because it identified the complainant 

and the second respondent as the deceased’s dependants and by merely stating that 

on the basis of the factors to be applied when making an equitable distribution as 

mentioned in Sithole, supra that it properly considered the extent of dependency and 

the reasonable maintenance needs of the complainant and the second respondent to 

the deceased.           
 

 [6.9] I am thus of the view that the trustees failed to properly consider the financial status of 
the beneficiaries and to evaluate the extent to which were dependent on the 
deceased.   

 
 [6.10] In the result, the order of this Tribunal is as follows:  
 

[6.10.1] The first respondent’s resolution dated 13 June 2005 in which the 
complainant was allocated 10% and the second respondent 90% 
of the death benefit is hereby set aside.  

 
[6.10.2] The first respondent is hereby ordered to properly consider the 

financial status of the beneficiaries and to evaluate the extent to 



 

 

7

which they were dependent on the deceased within 6 weeks of 
the date of this determination.  

 
DATED AT JOHANNESBURG ON THIS             DAY OF       2007 
 
Yours faithfully 
 
 

 
 

 
_____________________________ 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR   

  

 

 
 

 

      
  

 
 
 


