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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – L TRICHARD (“the complainant”) v 
PROFESSIONAL PROVIDENT SOCIETY RETIREMENT ANNUITY FUND 
(“the respondent”) 
 
 
Introduction 
 

[1] The complainant brings this complaint on behalf of her brother, who is 
resident in Canada, concerning the respondent’s refusal to pay out his  
retirement benefit in cash to his employer’s account.  

 
[2] The complaint was received on 16 January 2006 and a letter 

acknowledging receipt thereof was sent to the complainant on 19 January 
2006. On 24 January 2006 a response was received from the 
respondent, a copy of which was forwarded to the complainant. A reply 
was received from the complainant on 2 February 2006.  

 
[3] After considering the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below.  
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[4] The complainant’s brother has been resident in Canada for some years. 

In 2003 he was advised by Sanlam Life Insurance Ltd (“Sanlam”) that the 
policy underlying his retirement funding had matured, entitling him to a 
benefit amounting to approximately R38 000. The complainant’s brother 
requested that the complainant deal with the matter on his behalf, and 
asked that the funds be paid into an investment account she uses 
through her employers, a firm of attorneys. The respondent advised that 
this was not possible. The complainant was informed that she would have 
to open a “blocked Rand account” into which two-thirds of the policy 
would be paid, and the remaining one third had to be re-invested in 
another policy. (I suspect you are confused about the ratios here, as it is 
clear from later correspondence from the fund that only one third of the 
investment can be paid out in cash, the remaining two thirds having to be 
utilized to purchase an annuity.) 

 
[2] The complainant’s brother is dissatisfied with this situation, as he does 

not wish to repatriate the funds to Canada. He would prefer, instead, to 
have access to the funds when he visits South Africa, and to use the 
proceeds for airtickets and holiday expenses. 

 
[3] The complainant has requested this tribunal to intervene and direct the 

respondent to pay the benefit into the present investment account held by 
the firm of attorneys for whom the complainant works. 

 
 
The response 
 
[4] The respondent stated in its response that the benefit can only be paid to 

the member. Since the complainant’s brother has emigrated, the funds 
are subject to Exchange Control regulation. In line with this, it contends, 
all funds have to be paid into a blocked account in the name of the 
member.  

 
[5] In responding to various follow-up investigations from this office, the 

respondent now states that there are two options available to the 
complainant’s brother. The first allows him to register officially with the 
Reserve Bank as an emigrant, in which case a “blocked” account must be 
opened for him, and the funds can only be paid into this account. The 
second option is available if he does not formalize his emigration status. 
In this case he may appoint an agent to receive the benefits on his 
behalf. The trustees will decide whether to pay to the agent on 
submission of a written agency agreement. 

 
[6] Finally, the respondent advises that a maximum of one third of the 

proceeds only may be commuted, and that the remainder must be utilized 
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to purchase a pension for the member. 
 
 
Determination and reasons therefor 
 
[7] The respondent is obliged to pay a benefit directly to a member. If the 

member appoints an agent for purposes of receiving the benefit, the 
respondent is entitled to satisfy itself that that agent is lawfully appointed, 
and that sufficient proof, such as a written contract of agency, exists. The 
respondent has now set out the options that are available to the 
complainant’s brother. This tribunal suggests that the complainant 
therefore liaise with the respondent’s administrator with regard to proof of 
agency if that is the route her brother chooses to go. Until this avenue 
has been explored, any complaint relating to the failure to pay the benefit 
directly to the complainant would be premature. Copies of the relevant 
correspondence referred to in paragraph 6 above are annexed for the 
complainant’s information. This tribunal is confident that the complainant 
and the respondent will be able to reach some accommodation on this 
aspect.  

 
[8] With regard to the question of commuting the entire benefit, this is not 

authorized by the rules of the respondent. Payment of the retirement 
benefit is regulated by rules 20 and 21, the relevant parts of which read 
as follows: 

 
“20. Retirement benefit 

  
A member’s retirement benefit is an annuity provided by a registered 
insurer which shall be payable at least until the death of the MEMBER. 

 
   

21. Commutation of annuity 
 
21.1 Not more that one-third of the total value of any annuities to which any 

person becomes entitled, may be commuted for a single payment 
except where the annual amount of such annuities does not exceed R1 
800 (one thousand eight hundred rand) or such amount as the Minister 
of Finance may from time to time determine by notice in the 
Government Gazette.” 

 
[9] The reason for incorporating this provision is to align the respondent’s 

rules with the requirements of income tax legislation, which stipulates 
(amongst other things) that in order to preserve its preferential tax status, 
a retirement annuity fund may not pay retirement benefits out as lump 
sums. The respondent is bound by the provisions of its registered rules, 
and the trustees may not perform acts not authorized therein (see Tek 
Corporation Provident Fund and Others v Lorentz [2000] 3 BPLR 227 
(SCA) at 239 D). 
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[10] This tribunal is therefore unable to direct the respondent to pay benefits 
contrary to its rules, or to make an exception for the complainant’s brother 
on account of his personal circumstances. 

 
 
Relief 
 
[12] The complaint is dismissed.  
 
   
DATED AT CAPE TOWN ON THIS THE                 DAY OF                        2008. 
 
 
Yours faithfully 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 


