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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 
24 OF 1956 (“the Act”) – D M LEDWABA (“the complainant”) v IMPERIAL 
GROUP PENSION AND PROVIDENT FUND (“first respondent”) AND CEDAR 
EMPLOYEE BENEFITS AND CONSULTANTS (PTY) LIMITED (“second 
respondent”) 
 
1. Introduction 
 
1.1 This matter concerns the distribution of a death benefit by the first respondent. 
 
1.2 The complaint was received by this tribunal on 15 September 2006. A letter 

acknowledging receipt of the complaint was sent on 20 November 2006.  On 9 
May 2007 a letter seeking a response to the complaint was sent to Hollard Life 
Assurance Company Limited (“Hollard”). However, they advised on 11 June 
2007 that they no longer administered the first respondent. It was eventually 
established that the second respondent now administers the first respondent, 
so a letter seeking a response to the complaint was sent to them on 6 July 
2007. A response, which was forwarded to the complainant, was received on 1 
August 2007. The complainant sent a reply on 20 March 2008.  

 
1.3 Subsequent to considering the written submissions before this tribunal, it is 

found unnecessary to hold a hearing in this matter. This tribunal’s 
determination and reasons therefor appear below.  

 
2. The background facts  
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2.1 Mr. J.L. Matjila (“the deceased”) was an employee of American Express 
Foreign Exchange (“the employer”) and by virtue of his employment he was 
also a member of the first respondent fund. The complainant and the 
deceased lived together as partners for eight years until the deceased passed 
away on 11 August 2005.  

 
2.2 Following the deceased’s passing away, the first respondent became liable to 

pay a death benefit to the identified beneficiaries of the decease. The 
deceased had nominated the complainant and her two children to benefit from 
the death benefit payable by the first respondent. The respondents also 
received affidavits to the effect that the deceased had two other children who 
were in the care of his mother.   

 
2.3  To date no death benefit has been paid by the first respondent. 
 
3. The complaint 
 
3.1 The complainant is dissatisfied with the long delay in effecting a distribution of 

the death benefit that is payable by the first respondent despite the fact that 
she submitted the necessary documents to the employer on 17 August 2005. 

 
4. The responses 
 
4.1 Hollard responded to the complaint by advising that they were the 

administrator of the American Express Pension Fund until 1 March 2003. The 
fund’s assets and liabilities were subsequently transferred to the first 
respondent and since the deceased passed away after 1 March 2003 Hollard 
was unable to assist in resolving the complaint.  

 
4.2 The second respondent thereafter responded to the complaint by confirming 

that it administers the first respondent since 1 March 2007 and that a death 
benefit claim in respect of the deceased is still pending because “there is no 
clarity on who the deceased’s issue are and who could thus be regarded as 
dependants.” 

 
4.3 Mrs. Dibb of the second respondent proceeds to advise that the complainant 

and her two children were nominated as beneficiaries and that the employer 
was requested to obtain an affidavit from the complainant regarding her 
relationship with the deceased. Mrs. Dibb advises that no affidavit has been 
received from the complainant. 

 
4.4  The deceased’s mother deposed an affidavit to the effect that the deceased 

was never married, but he is survived by two children, viz. K S Motshabang 
(born 25 March 1979) (“Simon”) and J T Maimela (born 3 November 1985) 
(“Johannah”) who the deceased had left in the care of his mother. The 
employer was requested to obtain identity documents, birth certificates and 
affidavits from Simon and Johannah, but none has been received as yet. The 
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response ends by stating that any assistance this office can provide in 
resolving this matter will be appreciated. 

 
5 Determination and reasons therefor 
 
5.1 The payment of death benefits by the first respondent is regulated by section 

37C of the Act, read in conjunction with the definition of a “dependant” in 
section 1, and the rules. The primary purpose of section 37C is to protect 
those who were financially dependent on the deceased during his lifetime. It is 
the board of management’s responsibility when dealing with payment of death 
benefits to conduct a thorough investigation to determine the dependants, to 
thereafter decide on an equitable distribution and finally to decide on the most 
appropriate mode of payment of the benefit allocated.   

 
5.2 In order for the trustees to ensure that they make an equitable distribution of 

the benefit, they need to undertake an investigation to determine the 
dependants. The board must then decide on a distribution of the death benefit 
after the deceased’s dependants have been properly identified. Section 
37C(1)(bA) is applicable to the present distribution as the deceased had 
dependants and nominees. The relevant sections for the purposes of this 
determination read thus: 

 
  “If a member has a dependant and the member has also designated in 

writing to the fund a nominee to receive the benefit or such portion of 
the benefit as is specified by the member in writing to the fund, the fund 
shall within twelve months of the death of such member pay the benefit 
or such portion thereof to such dependant or nominee in such 
proportions as the board may deem equitable…” 

 
5.3 The trustees normally have twelve months within which to trace and identify 

the possible dependants who may share in the benefit. Firstly in this regard, 
the duty to trace and identify dependants rests on the first respondent and it 
must take all reasonable steps to identify the dependants. There is no duty on 
a dependant to come forward and prove that he or she is a dependant (see 
Mthiyane v Fedsure Life Assurance Ltd and Others (2) [2002] 5 BPLR 3460 
(PFA)).  Secondly, there is also no compulsion on the board to make payment 
after the twelve months has lapsed, if the board is of the opinion that there is a 
need for further investigation (see Dobie NO v National Technikon Retirement 
Pension Fund [1999] 9 BPLR 29 (PFA) at p 38A to 39C and Khutswane v 
Malbak Group Pension Fund and Another [2000] 12 BPLR 1354 (PFA) at 
paragraphs 15 to 18).  

 
5.4  However, it does not mean that the board can be dilatory in its decision. If the 

board without good reason fails to take a decision timeously, it will amount to 
maladministration. In essence then, the duty to pay is not dependent on the 
expiry of the twelve month period, but rather on whether the board is satisfied 
that it has investigated and considered the matter with due diligence and is in 
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a position to make an equitable allocation. The question whether the board 
acted properly under section 37C(1)(a) will therefore not necessarily be 
determined with reference to the time frame. The relevant question will always 
be whether the board took all reasonable steps to identify and trace all 
possible dependants, so as to allow them to distribute the benefit in the most 
equitable manner to the correctly identified dependants.  

 
5.5 In the present matter the respondents merely advise that they have received 

potentially conflicting information and that they await further information from 
the various parties. The complainant has stated that she submitted the 
relevant information to the employer as early as August 2005. Rather than 
conducting their own investigation, the respondents have merely sent requests 
for further information to the employer. Section 37C clearly requires the 
trustees to conduct a proper investigation to identify the deceased’s 
dependants – not the employer. If there is conflicting information from the 
potential beneficiaries it is the respondents’ duty to investigate and resolve 
these issues within a reasonable period of time. It is evident from the 
respondents’ response that there has been little done in the form of further 
investigation of the potential beneficiaries’ circumstances since August 2005. 
Therefore, this tribunal must factor in the considerable length of time that has 
elapsed since the deceased passed away on 11 August 2005 and the fact that 
no distribution of the death benefit has taken place to date.  

 
5.6 So, almost two years and seven months have elapsed since the deceased 

passed away, but the trustees have not taken a decision regarding identifying 
the potential beneficiaries and the distribution of the benefit. The result has 
been that the potential beneficiaries bear the brunt of the first respondent’s 
tardiness, as is evidenced by this complaint.  

 
5.7  As mentioned in paragraph 5.3 supra, it is the first respondent’s responsibility 

to identify and trace dependants and thereafter determine an equitable 
distribution. It cannot abrogate this responsibility to the employer or the 
dependants or to this tribunal. The first respondent has had almost two years 
and seven months to resolve any contradictions in the information that was 
received, but has not done so. Thus, the investigation to ascertain dependants 
is incomplete and the trustees are unable to properly exercise their minds to 
determine who the dependants are. Prudence has given way to inaction and 
an abrogation of responsibility in this matter.  

 
5.8 This tribunal is of the view that the considerable lapse of time between the 

notification of the deceased’s death and thereafter the lack of a proper 
investigation by the first respondent to ascertain the correct facts, despite 
being aware of the need for it, together with the prejudice suffered by the 
complainant and the other potential beneficiaries, because they have been 
deprived of a potential benefit from the first respondent, amounts to 
maladministration of the first respondent. This inaction and negligence on the 
part of the first respondent falls to be rectified. 
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6. Relief 
 
6.1 In the result, this tribunal makes the following order: 
 

The first respondent is ordered forthwith to conduct a proper investigation to 
determine all the dependants of the deceased, to make an equitable 
distribution in terms of section 37C of the Act and to pay the net benefit to the 
dependants within one month of the date of this determination, together with 
interest thereon at the rate of 15.5% per annum computed from 11 August 
2006 to date of payment. 
 

SIGNED AT JOHANNESBURG ON THIS      DAY OF      2008 
 
Yours faithfully  
 
 
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
  
 

 

 


