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RE:   DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT 24, OF 1956 (“the Act”): ZV KHANYILE (“the 
complainant”) v PROFESSIONAL PROVIDENT SOCIETY RETIREMENT 
ANNUITY FUND (“the first respondent”) / SANLAM LIFE INSURANCE 
LIMITED (“the second respondent”)  

 
1. Introduction 
 
[1.1] This complaint concerns the complainant’s dissatisfaction with the 

distribution of the death benefit payable as a result of the death of SR 
Khanyile who was a member of the first respondent. The complainant 
lodged this complaint in her capacity as the wife of the late member. 

 
[1.2] The complaint was received by this office on 3 October 2005 and a letter 

acknowledging receipt thereof was sent to the complainant on 9 October 
2005. On 9 October 2005 a letter was dispatched to the first and second 
respondents giving each until 31 October 2005 to file their responses to the 
complaint. On 14 October 2005, the second respondent advised that Mr 
Holtzhausen of the first respondent would respond to the complaint. The 
first respondent filed its response on 27 October 2005. A further response 
dated 18 October 2005 was received from the first respondent on 2 
December 2005. After considering the written submissions before this 
tribunal, it is considered unnecessary to hold a hearing in this matter.   



 

 

2

 
  
2. Factual Background 
 
[2.1] The late member passed away on 13 July 2004. He had a retirement 

annuity fund no 17978133x1 with the first respondent. On his death, the 
value thereof was R9 750.55.  

 
[2.2] He had nominated the complainant to receive 75% of the benefit and his 

daughter 25% of the benefit. Subsequent to his death, the board resolved to 
pay 50% each to the late member’s two minor children. 

 
3. Complaint 
 
 The complainant is dissatisfied with the first respondent’s failure to 

apportion part of the benefit to her. She states that the first respondent 
changed her as the beneficiary of the policy on the basis that she was self-
supportive. The complainant is of the view that as the surviving spouse of 
the late member, she was meant to receive the 75% of the benefit and that 
her child was supposed to receive the other 25% as nominated by the late 
member. She is unhappy that the board decided to apportion 50% each to 
the late member’s two minor children. 

 
4. Funds’ Response 
 
[4.1] One MG Oosthuizen from the first respondent’s administrators filed the 

response on behalf of the first respondent. It has been submitted that the 
first respondent determined the distribution of the death benefit in terms of 
the requirements of section 37C of the Act.  

 
[4.2] The principal officer of the first respondent also submitted that they 

considered the complainant as the widow; the son who was 21 at the time; 
the daughter who was 13 and the other son aged 6. The first respondent 
has conceded that it considered the nomination form but did not follow it. 
Because of the small amount of the death benefit, the board was of the view 
that the two minor children would benefit from the policy as the elder son 
and the complainant were majors and able to fend for themselves. It has 
been submitted that despite requests to the complainant, no information 
was received regarding the assets in the estate or life insurance policies 
over the life of the late member. It has also been submitted that the 
complainant did not furnish the requested information on her employment. 
Thus the trustees were of the view that the complainant was capable of 
looking after herself, if not employed then she could find employment. 

 
 
5. Determination and reasons therefor 
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[5.1] Payment of death benefits is regulated by section 37C of the Act read with 

the definition of a “dependant” in section 1. A member’s nomination form is 
not binding on the trustees. The trustees are enjoined to effect an 
equitable distribution in terms of the Act. Thus the section takes 
precedence over other testamentary wishes which the deceased may 
have expressed. Thus, although the deceased may have expressed an 
intention to benefit a nominated beneficiary, it does not necessarily imply 
that a benefit will in fact be awarded because the deceased’s intention as 
contained in a nomination form is only one of the factors to be taken into 
account in allocating a death benefit. (see Mashazi v African Products 
Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W) at 3705J – 
3706C). It is the responsibility of the board of trustees when dealing with 
payment of death benefits to conduct a diligent investigation; to determine 
the beneficiaries; to decide on an equitable distribution and thereafter to 
decide on an appropriate mode of payment of the benefit allocated. 

 
[5.2] Section 37C (1) (a) is applicable to the present distribution. It provides 

thus: 
 
 “If the fund within twelve months of the death of the member becomes aware of or 

traces a dependant or dependants of the member, the benefit shall be paid to such 
dependant or, as may be deemed equitable by the board, to one of such dependants 
or in proportions to some or all of such dependants”. 

 

[5.3] Section 1 defines a dependant as a person in respect of whom the 
member is legally liable for maintenance or a person in respect of whom 
the member is not legally liable for maintenance if such person was, in the 
opinion of the trustees, in fact dependent on the member for maintenance. 
A spouse or a child of the member also falls under the definition of 
“dependant”.  

 
[5.4] In exercising their discretion, the trustees are required to consider relevant 

factors and ignore irrelevant facts. Further, the trustees are required to 
exercise that discretionary power properly and not fetter their discretion. 
(see Sithole v ICS Provident Fund and Another [2004] 4 BPLR 430 (PFA)). 
What the Act does not prescribe, however, are the factors to be taken into 
account in exercising that discretion. The effect of this is that the trustees 
are given an unfettered discretion to determine which dependant will share 
in the benefit. However, the board must exercise its discretion properly by 
considering relevant factors and ignoring irrelevant ones. In TWC and 
Others v Rentokil Pension Fund and another [2000] 2 BPLR 216 (PFA) at 
224 H-225C, the following guidelines were set out: 

 
  “the fund should have regard to a basket of factors including (but not limited to): 

• The age of the parties; 

• The relationship with the deceased; 

• The extent of the dependency; 
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• The financial affairs of the dependants; and 

• The future earning potential and prospects of the dependants”. 
 

[5.5] It is common cause that the complainant was married to the deceased at 
the time of his death and thus fell within the definition of a dependant in 
terms of paragraph 1 (b)(ii) of the definition. The trustees were aware of her 
existence at the time of the exercise of their discretion to allocate the 
benefit, but decided not to allocate anything to her because of the amount 
available for distribution, her age and the fact that she was capable of 
looking after herself. They attempted to ascertain her employment to no 
avail.  

 
[5.6] The trustees resolved to pay the benefit to the guardian for the benefit of the 

late member’s minor children. From the response of 27 August 2004 from 
the first respondent to the complainant’s erstwhile attorneys, I note that the 
minor children were in the care of the complainant. It is also mentioned in 
the response of 18 October 2005 that the benefit was not yet transferred as 
the guardian, presumably being the complainant, was not forthcoming with 
the bank details. My assistant has attempted to ascertain from the first 
respondent’s administrator if the position has changed, to no avail. I urge 
the complainant to contact the first respondent regarding the outstanding 
documentation to enable them to effect payment for the benefit of the minor 
children, should payment not have been made thus far. 

 
[5.7] In the premises, I can find no reason for disturbing the decision of the board 

of trustees. There is no evidence before me to suggest bias on the part of 
the board or that it was influenced by irrelevant factors and disregarded 
relevant ones in deciding on the distribution of the benefit. 

 
   [5.8] In the result, the complaint cannot succeed and is therefore dismissed. 

 
 

Dated at JOHANNESBURG on this the            DAY of                                 2008. 
 
  
Yours faithfully 

 
 
 
 
 

MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

  

 
 


