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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

 Our reference: PFA/GA/4468/2005/FM 
 
 
RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, OF 1956 (“the Act”) – W CASSIM v OASIS 
CRESCENT MANAGEMENT COMPANY / CRESCENT RETIREMENT 
ANNUITY FUND  

 
 Introduction 
 
[1] At issue in this complaint is the question whether on transferring your 

withdrawal benefit from the Government Employees Pension Fund 
(“GEPF”) to the Crescent Retirement Annuity Fund (“the fund”), you were 
at law entitled to commute one-third of the transferred benefit for a cash 
lump sum. 

 
[2] The complaint was received by this office on 18 August 2005 and a letter 

acknowledging receipt thereof was sent to the complainant on 27 
September 2005. On the same date, a letter was also dispatched to the 
respective respondents giving each until 18 October 2005 to file a 
response to the complaint. A response dated 18 October 2005 filed on 
behalf of both respondents was received from the first respondent on the 
same date. On 31 October 2005 a letter was sent to the complainant 
giving her until 14 November 2005 to file a reply to the response. A reply 
dated 8 December 2005 was received from the complainant on the same 
date.    

 
[3] As the background facts are well-known to all parties, I shall repeat only 

those facts that are pertinent to the issues raised herein. 
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 Facts in brief 
 
[4]  During August 2004 you approached Oasis Crescent Management 

Company (Pty) Ltd, a collective investment management company, 
regarding an appropriate investment vehicle in which to invest the 
proceeds of your withdrawal benefit from the GEPF. A cardinal 
requirement for the suitability of an investment vehicle for your purposes 
was that since you are a follower of Islam, whatever vehicle you invested 
in had to be Sharia compliant, or to put it in your words: ”looking to invest 
my pension in a ‘Halaal fund’. 

 
[5]  You entered into negotiations with one Faadilah Adams, and Salma 

Jeewa who were employees of both the Oasis Retirement Solutions (Pty) 
Ltd, the administrator of the fund and the fund, that you would invest your 
funds in the fund because it operates in accordance with the Sharia 
principles. You allege and this is disputed by the respondents, that there 
was an agreement between you on the one hand and the fund 
administrator and the fund on the other, that on transfer of your funds from 
the GEPF into the fund, you would be entitled to take one-third of the 
funds transferred into the fund in cash and the remainder would be 
invested in the fund until you attain retirement age. Expressed differently, 
you aver that on the basis of representations made to you by Faadilah 
Adams and Salma Jeewa that on transfer of your benefit to the fund, you 
would be entitled to commute one-third thereof as a cash lump sum, you 
decided to invest your withdrawal benefit from the GEPF in the fund. On 
19 April 2005 your withdrawal benefit was transferred into the fund. 
Subsequent to the transfer and after several deliberations between you, 
the fund administrator and the fund, and after it became apparent that it 
was not permissible at law to commute one third of the transferred benefit 
for a cash lump sum prior to retirement age, it was decided to refund the 
GEPF of the monies transferred on your behalf. This option also proved 
problematic as the transferor fund contended that your election to transfer 
your benefit to the fund was irrevocable and that in any event it could not 
accept the refund as there was no longer an employer-employee 
relationship between yourself and your erstwhile employer, the 
government. 

 
[6] Sometime in July 2005 you intimated that you were desirous of having 

your funds transferred to another retirement vehicle and the fund was very 
receptive to this idea and it in fact invited you to complete the necessary 
documentation to facilitate such transfer. To date you have not acted on 
the invitation. 
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 Complaint 
 
[7] Your complaint is essentially that on the basis of a representation made by 

the investment manager and the fund that on transfer of your withdrawal 
benefit from the GEPF to the fund, you would be entitled to commute one-
third of the transferred benefit for cash and the remainder would be 
invested in the fund for the purposes of your retirement, you decided to 
invest your funds in the fund. You further contend that as a result of this 
representation by the investment manager and the fund, which turned out 
to be false, you allegedly suffered loss equivalent to the amount which 
constitutes one-third of your withdrawal benefit. Put differently, your 
complaint of alleged misrepresentation relates to the administration of the 
fund and alleges a dispute of fact and that you were prejudiced as a result 
of the maladministration of the fund by the fund and/or any person. 

 
[8] You seek that I order the fund to repay you all your monies to avoid 

incurring further monetary loss such as, for instance, the adverse tax 
implications when you transfer from the fund to another retirement annuity 
fund; in the alternative, you argue that the investment manager and the 
fund be compelled to assume responsibility for the consequences of their 
misrepresentation and be ordered to pay you one-third of the amount 
invested in the fund in accordance with their alleged representations; and 
finally, you request this tribunal to declare the contract between you, the 
investment manager and the fund null and void “as we obviously don’t see 
eye to eye on the matter”. 

 
 Response 
 
[9] The administrator, in its capacity as such and on behalf of the fund, points 

out in the first instance, that the investment manager is not in any way 
involved in the saga between you and the fund and that it should not be a 
party to the complaint. 

 
[10] As pointed out above, the administrator and the fund deny that any 

representations and/or assurances were ever made to you that you would 
be entitled to one-third of your funds invested in the fund. They contend 
that you submitted two applications for membership of the fund, one of 
which had an annotation written by you in respect of the one-third 
payment. They argue that the application form read with the rules of the 
fund constitute the entire agreement between the parties from which it is 
patently clear that a member can only access her/his funds on attainment 
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of retirement age which is between 55 years and 70 years. 
 
[11] The respondents further contend that it is unlikely that their Faadilah 

Adams would consistently repeat a fact she knew would result in the 
rejection of an application for a tax directive by the South African Revenue 
Services (“SARS”). Thus the respondents deny that Miss Adams gave you 
repeated assurances that you would be entitled to withdraw a third of the 
benefit subsequent to the transfer. This is more so since, in practice, 
argues the fund, it is usually the transferor fund in contradistinction to the 
transferee fund that makes the part payment. The fund further argues that 
they do not discount the probability that there was a misunderstanding 
between yourself and Salma Jeewa, who has since left their employ, as to 
which fund would be responsible for paying the one-third. The 
respondents surmise that since the transfer of monies into the fund took a 
relatively long time (8 months) coupled with the fact that Miss Jeewa is no 
longer in their employ, the recollection of what the understanding was on 
the part of both parties has become blurred. 

 
[12] As regards the loss you have allegedly sustained, the respondents deny 

this averment and point out that your funds have achieved growth in the 
fund since the date of transfer. With regard to your contention that you will 
be financially prejudiced if you transfer your funds to another retirement 
annuity fund in the form of tax, the respondents point out, correctly in my 
view, that a transfer from one retirement annuity fund to another would 
incur no tax liability and the fund reiterates that it is still awaiting your 
instructions regarding your exercise of this option. 

 
[13] The fund states that it has exhausted all legal channels in an attempt to 

assist you but to no avail. In this regard, they list their deliberations with 
the GEPF and the SARS authorities. 

 
[14] Finally, the respondents request that I decline the relief of having the 

contract declared null and void which in practice would mean that the 
funds would have to be returned to the GEPF, an alternative which has 
already been pursued without success. The respondents further point out, 
also correctly in my view,  that your request for an order to have the funds 
repaid to you is not permitted by law and the regulatory requirements for 
tax approval pertaining to retirement annuity funds.  

 
[15] In the final analysis, the respondents tender their offer to have your 

monies transferred to another retirement vehicle, a route which is legally 
authorized by the rules of the fund. 
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 Determination and reasons therefor 
 
[16] Your complaint, in alleging that you were misled by statements made by 

the fund employees, Faadilah and Salma into acting to your detriment by 
investing your transfer benefit in the fund as a result of which you suffered 
loss, is founded in delict. It is trite law that for a claim founded in delict to 
succeed, all the elements of delictual liability must be proved. I shall briefly 
outline these elements below.  

 
[17] Firstly, there must be an act or omission which causes damage to another. 

Secondly, the act or omission must be wrongful in the sense that there 
must be a factual infringement of a legally recognized interest. Thirdly the 
claimant must show that she has suffered loss. Finally, there must be a 
causal connection between the wrongful act or omission and the loss 
suffered. 

 
[18] The delict of misrepresentation signifies that a person unlawfully and 

culpably makes a false representation to another thus causing prejudice to 
such other person. In your case, you allege a misstatement to the effect 
that the fund and/or its employees provided you with information on which 
you based your actions to your detriment and which information turned out 
to be false and as a result thereof you suffered pecuniary loss. 

 
[19] The relief you seek in the first instance, is that I order the fund to refund 

you all your monies invested with the fund. This would obviously not be 
possible within the ambit of statutory and regulatory requirements for 
retirement annuity funds. In the alternative, you seek that I order the fund 
to compensate you by paying you an amount equivalent to a one-third 
portion of your transfer benefit. Finally, you seek me to declare the 
contract between you on the one hand, and the investment manager and 
the fund on the other, null and void on the basis of the absence of 
consensus between the contracting parties.   

 
[20]  Based on the scant evidence at my disposal, I am not able, on the facts 

before me, to find whether or not there was misrepresentation on the part 
of the fund. There are two different versions before me, one by the fund 
and your version, each of which could reasonably be possibly true. In any 
event, I am of the view you have failed to show that you have suffered any 
monetary loss as a result of investing your monies in the fund. 

 
[21] In the result, your complaint cannot succeed.    



 
 

6

      
 
 
DATED at JOHANNESBURG on this           day of                                        2006 
 
 
 
 
 
 
 
 
 
Yours faithfully 
 
 
 
 
 
 
VUYANI NGALWANA 
PENSION FUNDS ADJUDICATOR 
 
 


