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V Ngalwana (Adjudicator), N Jeram (Deputy Adjudicator), C Nkuhlu (Snr Assistant Adjudicator), L Shrosbree (Snr Assistant Adjudicator), 

      Our reference: PFA/KZN/2621/2005/SG 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT, 24 OF 1956 (“the Act”) – L Mahlangu v SALA Pension Fund/ Pretoria 
Municipality 
 
Introduction 
 
[1] The complaint relates to the “fund credit” that was not transferred when the 

member’s membership was transferred from one fund to another fund. The 
complaint was received by this office on 7 March 2005, and a letter 
acknowledging receipt thereof was sent on 7 April 2005. The responses to the 
complaint were received on 1 April 2005 and 3 October 2005. After 
considering the written submissions before me, I consider it unnecessary to 
hold a hearing in this matter.   

 
Introduction 
 
[2] You were employed by the City of Tshwane Metropolitan Municipality (“the 

employer”) from 20 October 1988, and you became a member of SALA 
Pension Fund (“the fund”) from 1 November 1988. During 1998, the members 
of the fund were given an option to transfer to other funds. You elected to 
transfer to the Municipal Employees Pension Fund (“MEPF”). You submitted 
your transfer application form dated 4 May 1998 to the employer. On 1 
September 1998, you became a member of the MEPF and started paying 
contributions. However, your “fund credit” in the SALA fund was never 
transferred to the MEPF.  

  
Complaint 
 
[3] You are unhappy that your “fund credit” in the fund was never transferred to 

MEPF. You request that I order the fund to transfer your “fund credit” to 
MEPF. 
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Fund response 
 
[4] The fund states that although you might have forwarded to it an option 

transfer form, it did not transfer your fund credit to the MEPF for the reason 
that it could not trace any remarks or comments on your record. 

 
Determination and reasons therefor 
 

[5] There is no valid explanation provided by the fund for not transferring your 
“fund credit” to the MEPF.  

 
[6] Of particular relevance on the issue at hand is the issue of late payment 

interest on your benefit. A member of a pension fund is not per se entitled to 
interest on his pension benefit by reason solely of the fund withholding or 
delaying payment of the capital sum for whatsoever reason. The member’s 
claim for interest may only arise from either the rules of the fund or a 
contractual arrangement or the principles of unjustified enrichment (see 
Brocbank v Argus Pension Fund (1) [2000] 11 BPLR 1200 (PFA) at 1204G). 
In this regard the Appellate Division (as it then was) said the following in CIR 
v First National Industrial Bank Ltd 1990 (3) SA 641 (A) at 654 (per the 
majority judgement of Nienaber AJA, as he then was): 

 
“I am not aware of any principle of law which entitles one party to demand 
interest at the legal rate from another simply because the former has been 
deprived of the benefits and fruits of the money which he had paid to the latter. 
Baliol Investment Co (Pty) Limited v Jacobs 1946 TPD 269 suggests the 
opposite: that interest is not ipso facto recoverable; it would be payable only if the 
parties had so agreed or if the payee was in mora.” 

 
[7] In casu, the rules of the fund are silent on the question of interest. Further, 

there is no contractual arrangement between the member and the fund for the 
payment of interest. Thus, the only basis upon which the fund can be held 
liable for interest is based on the principles of mora debitoris.  There are four 
requirements to be satisfied in this regard: 

 
• performance must remain possible notwithstanding the delay; 
• the debt must be due and enforceable; 
• the delay must be wrongful; and 
• the delay must be due to the fault of the debtor 

 
[8] On 4 May 1998, you submitted your transfer form to the employer and thus 

giving instructions to the fund to transfer your benefit to MEPF. The fund does 
not dispute receiving the transfer form but states that the reason for not 
transferring your benefit is that it does not see any remarks or comments in 
your records. This is not satisfactory. In my opinion, this is the date on which 
the debt became due and enforceable. In Dobie NO v National Technikon 
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Retirement Fund [1999] 9 BPLR 29 (PFA), at 35G, it was held:  
 
[9] It is common cause that the fund did not transfer your benefit to MEPF when it 

became due and enforceable on 4 May 1998. To date, your benefit has not 
been transferred. As aforesaid, there is no persuasive reason furnished by the 
fund for the delay in transferring your benefit when it became due and 
enforceable on 4 May 1998.  

 
[10] It is clear that performance by the fund had been possible since 4 May 1998. 

In the circumstances, I am satisfied that the fund was at fault and that its 
failure to transfer the benefit to MEPF when it became due and enforceable 
was wrongful. In the result, all four requirements of mora debitoris have been 
met. Therefore, you are entitled to interest on your benefit at the Prescribed 
Rate.  

 
Relief 
 
[11] The order of this Tribunal is as follows: 
 

[11.1] The SALA Pension Fund is ordered to transfer your “fund credit” to 
the MEPF, within 2 weeks of the date of this ruling. 

 
[11.2] The SALA Pension fund is ordered to pay interest on your “fund 

credit” at the rate of 15,5% from 4 May 1998 to the date of 
payment. 

 
 
 
 
 
DATED AT CAPE TOWN ON THIS THE                DAY OF                 2006.  
 
 
 
 
Yours faithfully, 
 
 
 
 
Vuyani Ngalwana 
Pensions Funds Adjudicator 
 


