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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT 24 OF 1956 (“the Act”) – L MOTALE (“the complainant”) v METAL BOX 
SA PROVIDENT FUND (“the first respondent”) & NBC HOLDINGS (PTY) LTD 
(“the second respondent”), NAMPAK GLASS, A DIVISION OF METAL BOX 
SOUTH AFRICA LIMITED (“the third respondent”)  
 
1. Introduction 
 
1.1 This matter concerns the distribution of a death benefit in terms of section 

37C of the Act.  
 
1.2 The complaint was received by this office on 30 May 2005. On 27 June 

2005 letters were dispatched to the respondents giving them until 18 July 
2005 to file their respective responses to the complaint. A combined 
response was received from the respondents on 26 August 2005. A reply 
to the response was received from the complainant on 30 August 2005. 
On 3 August 2006 a copy of the complainant’s reply was sent to the 
respondents for a further response by 11 August 2006. A response thereto 
was not received.  

 
1.3 After considering the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and the reasons therefor 
follow. 
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2. The background facts 
 
2.1 The complainant is the brother of the late Mr O J Motale (“the deceased”). 

The deceased was employed by Nampak Glass, a division of Metal Box 
South Africa Limited (“the third respondent”), until his death on 30 January 
2003. By virtue of his employment he became a member of the first 
respondent. He was still a member of the first respondent at the time of his 
death. 

 
2.2 When the deceased passed away in January 2003 the first respondent 

became liable for the payment, to his beneficiaries, of a benefit to the 
value of R321 430.20. 

 
2.3 The board of trustees (“the trustees”), after investigating the circle of 

beneficiaries, identifiedthe complainant, Gloria Tumahole (neé Motale), 
Abram Motale (“Abram”), Selebatso Mofokeng, Tsepiso Maboya 
(“Tsepiso”),Maureen Motale (“Maureen”) and Lebohang Motale 
(“Lebohang’) as dependants of the deceased. Lebohang is Maureen’s 
grandchild. Maureen passed away before the trustees made their final 
decision as regards the distribution of the benefit. 

 
2.4 On 23 March 2005 the trustees finally resolved to pay the benefit in the 

following proportions:  
 

� Gloria Tumahole (neé Motale)  –  15% (R48 214.53), 
� Abram      –  15% (R48 214.53),  
� Selebatso Mofokeng  –  15% (R48 214.53), 
� Tsepiso     –  15% (R48 214.53),   
� You     –  15% (R48 214.53), and 
� Lebohang     – 25% (R80 357.33) 

 
3. The complaint 
 
3.1 The complainant’s complaint is that the trustees erred when they resolved 

to pay Tsepiso and Lebohang 15% and 25% respectively of the benefit. 
He states that Tsepiso did not submit any proof to the trustees that she is 
the biological daughter of the deceased. As regards Lebohang, he states 
that she was not dependent on the deceased since she was staying with 
her mother. 

 
3.2 The complainant states further that the trustees should have paid the 

benefit in equal shares of 25% to him, Abram Motale, Dorothy Motale 
(“Dorothy”) and Maureen. According to him his family decided that should 
Maureen and Dorothy pass away before the final distribution was made, 
their share should have been paid to him and Abram.  
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3.3 The complainant is also dissatisfied with the manner in which his attorney 
has handled his matter. However, he does not expand on this part of his 
complaint. 

 
4. The response 
 

4.1 The first respondent respondent’s administrator, NBC Holdings (Pty) Ltd, 
states that the investigations revealed that all the beneficiaries who shared 
in the benefit were factually dependent on the deceased.  

 

4.2 As regards Tsepiso, the administrator states that she was not the 
biological child of the deceased. However the deceased, while not legally 
obliged to do so, maintained her financially since she was a baby. As a 
result, the trustees resolved to pay 15% of the benefit to her.  

 
4.3 According to the administrator the trustees are of the opinion that they 

have complied with the “fairness and equity” requirements prescribed in 
section 37C of Act, in particular their finding that Tsepiso was factually 
dependent on the deceased.  

 

4.4 The administrator requests that I make a finding that the trustees complied 
with their legislative duty and dismiss the complaint.     

 
5. Determination and reasons therefor 
 
5.1 The distribution and payment of benefits upon the death of a member is 

provided for in section 37C of the Act. In terms of the section any such 
benefit shall not form part of the assets in the estate of the deceased but 
shall be dealt with in terms of the provisions of section 37C. Put differently, 
the benefit cannot be dealt with in terms of the law of succession or in any 
other manner other than in terms of the provisions of section 37C. The 
section also gives the trustees a discretion insofar as the distribution of 
death benefits are concerned 

 
5.2 The main object of the section is to ensure that those persons who were 

dependent on the deceased during his lifetime are not left financially 
destitute. It is irrelevant whether the deceased was lawfully required to 
maintain those who were financially dependent on him because the main 
criterion for inclusion in the circle of beneficiaries, in terms of section 37C, 
is the claimant’s financial dependency on the deceased.  

 
5.3 The fact that the complainant is related to the deceased does not 

automatically entitle him to a portion of the death benefit. He needs to 
show that he was dependent on the deceased at the time of his death in 
order to qualify.  
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5.4 The term “dependant”, for the purposes of section 37C, is defined in 
section 1 of the Act to mean a person in respect of whom the member is 
legally liable for maintenance (legal dependant) or a person in respect of 
whom the member is not legally liable for maintenance, but nevertheless 
maintained that person financially (factual dependant) or a person in 
respect of whom the member would have become legally liable for 
maintenance, had the member not died. 

 
5.5 I am satisfied that there was no legal duty on the deceased to maintain 

those persons who were included in the circle of beneficiaries. Put 
differently the deceased did not have any legal dependants as defined in 
the Act. However that is not the end of the matter because if a claimant 
proves that he was financially dependent on the deceased, he will 
nevertheless be entitled to be included in the circle of beneficiaries. 

 
5.6 I shall not deal with the question of Tsepiso’s paternity because it is 

common cause that she is not the biological child of the deceased. As 
regards Tsepiso’s dependency, I am satisfied that she was factually 
dependent on the deceased. This was confirmed by all the persons, 
including the complainant, who was interviewed by the trustees during 
their investigation. In the circumstances this part of the complainant’s 
complaint falls away.   

 
5.7 As regards the allocation to Lehobang, I am also satisfied that she was 

factually dependent on the deceased. This is borne out by the fact that 
Lebohang, who was staying with Maureen because her mother allegedly 
deserted her, stayed in the same house as the deceased. The deceased 
was the sole breadwinner in the house. As such it can be concluded on a 
balance of probabilities that Lebohang was financially dependent on the 
deceased at the time of his death.  

 
5.8 I have stated earlier that the Act gives the trustees discretion as regards 

the distribution of a death benefit upon the death of a member. The fact 
that the complainant’s family resolved that the benefit should be paid in 
equal shares between the complainant, Abram, Maureen and Dorothy is 
irrelevant. Section 37C of the Act clearly provides that the benefit shall be 
dealt with by the trustees in accordance with the provisions of the section. 
As such this part of your complaint cannot succeed. 

 
5.9 It is not my role to determine what the fairest or most generous distribution 

is, but rather to determine whether the trustees have exercised their 
discretion properly and equitably. Equity requires that the trustees 
consider all the relevant factors to the exclusion of all the irrelevant factors 
(Jordaan v Protektor Pension Fund [2001] 2 BPLR 1593 (PFA) at     
1596D-G). I am satisfied that the trustees consider all the relevant facts, to 
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the exclusion of all the irrelevant facts, when it resolved that Tsepiso and 
Lehobang were dependent on the deceased during his lifetime.  

 
5.10 Insofar as the complainant’s complaint against hisattorney is concerned, I 

do not have jurisdiction to investigate and adjudicate it. In terms of section 
1 of the Act, any complaint lodged with this office must relate to one of 
three aspects of a pension fund organisation (as defined in the Act), 
namely, the administration of the fund, the investment of its funds or the 
interpretation and application of its rules and thereafter the complainant 
needs to make one of four allegations in his complaint. This part of his 
complaint is not directed against a pension fund organisation but an 
attorney. The most appropriate forum that may have jurisdiction to deal 
with your complaint, in this regard, is the Law Society of South Africa, 
whose contact details appears at the foot of this letter.   

 
5.11 In the result, your complaint cannot succeed. 
 
 
DATED AT JOHANNESBURG ON THIS THE      DAY OF      2007 
 
Yours faithfully  
 
 
 
 
Mamodupi Mohlala 
Pension Funds Adjudicator  
 


