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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 1956 (“THE ACT”) – N VAN DER MERWE v MM 
RETIREMENT ANNUITY FUND; MM PENSION PRESERVATION 
FUND; MOMENTUM GROUP LIMITED AND MINE EMPLOYEES 
PENSION FUND 

 
[1.0] Introduction 
 
[1.1] The complaint concerns the first and second respondents’ refusal to allow 

payment of cash lump-sum benefits to the complainant prior to the 
complainant reaching his chosen retirement date, or 55 years of age. The 
complaint was received on 10 October 2005.  

 
[1.2] A letter acknowledging receipt of the complaint was sent on 21 October 

2005. On the same date letters were sent to the respondents, the third 
respondent being the administrator and underwriting insurer of the first 
and second respondents, giving them until 11 November 2005 to respond 
to the complaint. Responses were received on 16 November 2005 from 
MPF Management Services, the administrator of the fourth respondent, 
and 18 November 2005 in respect of the remaining respondents. The 
responses were forwarded to the complainant. No reply was received 
from him.  
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[1.3] After considering the submissions before me I find it unnecessary to hold 
a hearing in this matter. The facts are known to the parties so they will not 
be repeated here, save for that which has a bearing on the outcome of 
my determination. My determination and reasons therefore appear below. 

 
[2.0] Factual background 
 
[2.1] The complainant became a member of the Self Financed Retirement 

Annuity Fund, which was administered by the erstwhile Southern Life 
Association Limited (“Southern Life”), on 1 December 1976. The 
complainant took a further retirement annuity with this fund in October 
1986. After Southern Life’s merger with the third respondent the 
complainant’s two retirement annuities were transferred to the first 
respondent in terms of section 14 of the Act. Thus, the complainant 
became a member of the first respondent, which is administered and 
underwritten by the third respondent. 

 
[2.2] With regard to the complainant’s membership of the second respondent, 

the complainant applied for and was admitted to it on 1 October 2001. 
The complainant made a prior once-off cash withdrawal of R150 000 from 
the translocated benefit. 

 
[2.3] Lastly, while the complainant was employed he was a member of the 

fourth respondent, which is administered by MPF Management Services 
(“the administrator”). The fourth respondent paid the complainant an early 
withdrawal benefit when he exited it following termination of his 
employment.  

 
[3.0] Complaint 
 
[3.1] I had difficulty discerning the complainant’s specific complaint, but from 

the information provided it appears that the complainant’s last 
employment was terminated in January 2005, where after the 
complainant contested his dismissal at the Commission for Conciliation, 
Mediation and Arbitration (“CCMA”) and won the case. Thereafter the 
complainant applied for other jobs, but due to mine closures he was 
unsuccessful, so the complainant remains unemployed. Further, the 
complainant owes R50 000 to a bank and does not have his own means 
of transport. 

 
[3.2] Due to the impecunious position the complainant finds himself in, he 

requests that he receive payment of his entire benefit, or part thereof, 
from the respondent funds. The respondents have refused to release any 
monies to the complainant at present. 

 
 
[4.0] Responses 
 



 

 

3 

[4.1] A response was received from the administrator of the fourth respondent 
on 16 November 2005. The administrator advised that the complainant 
was previously a member of the fourth respondent. The complainant took 
an early withdrawal benefit that was paid to him in 2002 and no further 
amounts are due to the complainant by the fourth respondent. In the 
circumstances, the administrator prays that the complaint against the 
fourth respondent be withdrawn. 

 
[4.2] The third respondent, being the administrator and underwriter of the first 

and second respondents, responded to the complaint on 18 November 
2005. With regard to the two retirement annuity contracts the complainant 
has, the third respondent advised that the legal provisions governing the 
recognition of retirement annuity funds and the tax treatment of benefits 
subscribed for by retirement annuity fund members derive from the need 
to protect both the member and the Receiver of Revenue (“the 
Receiver”). 

 
[4.3] The Receiver makes tax allowances to taxpayers belonging to retirement 

annuity funds and is, therefore, unwilling to allow the benefits (to which it 
has made its own contribution in forfeited taxes) to be utilised for any 
other purpose than the funding of retirement benefits. Thus, members of 
retirement annuity funds are confined to receiving benefits on attaining 
the agreed retirement age, which comprises a lump-sum commutation of 
up to one-third of the accumulated fund benefit and an annuity, payable 
monthly, out of the remaining two-thirds of the accumulated benefit. 

 
[4.4] These benefits may, at the member’s election, only be paid once the 

member has attained the age of 55 and must be paid before the member 
reaches the age of 70. This is provided for in paragraph b(ii) of the 
definition of a retirement annuity fund in section 1 of the Income Tax Act, 
58 of 1962 and in terms of rule 6.2.3. of the first respondent’s rules, which 
were drawn up to comply with the law. 

 
[4.5] While it may happen that retirement annuity fund members find 

themselves in situations where they request the authorities or the insurer 
to permit a departure from the rules of the fund, this is never permitted 
because the law makes no provision for such an exemption. So, neither 
the third respondent nor the Receiver, or anyone else, has authority to 
act contrary to the law and no discretionary provisions exist in terms of 
which ad hoc departures from the law can be made in order to meet what 
may be considered eminently deserving cases. 

 
[4.6] Further, the decision to make the investment rested entirely with the 

complainant and he shared the responsibility to ensure that the terms and 
conditions of the policy were suitable to his needs. The first three 
respondents regret being unable to come to the complainant’s assistance 
in the unfortunate circumstances that have befallen him, but trust that the 
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information furnished has placed the matter relating to the complainant’s 
investment in the retirement annuity funds into proper perspective. 

 
[4.6] With regard to the complainant’s membership of the second respondent, 

the third respondent advises that the complainant applied for membership 
on 1 October 2001 and he had made a once-off withdrawal of R150 000 
on transfer in terms of rule 6.1.1. Practice note RF 1/98, issued by the 
Receiver in terms of the Income Tax Act, 1962, describes the nature of 
preservation funds in detail. It states, inter alia, that monies transferred to 
a preservation fund may only be accessed once prior to actual retirement. 
As the complainant has already exercised this option, no further 
withdrawals may be offered to him in terms of the rules of the fund.  

 
[5.0] Determination and reasons therefore 
 
[5.1] The crisp issue for determination in this complaint is whether the first and 

second respondents are permitted to allow the complainant to take a 
cash benefit from the funds at the present time. 

 
[5.2] Because the complainant’s complaint was lacking in detail this office also 

approached the fourth respondent regarding the payment of his pension 
benefit, even though the complainant never specifically mentioned it in 
his complaint. For the sake of completeness, I note that the administrator 
of the fourth respondent confirmed that the complainant took an early 
withdrawal benefit, which was paid to him in 2002 and no further benefit 
is due to the complainant. Thus, any complaint about the non-payment, 
or under-payment, of a withdrawal benefit against the fourth respondent 
cannot succeed. 

 
[5.3] I move to consider the complainant’s complaint about the first and second 

respondents’ refusal to allow him to receive cash withdrawal benefits from 
the funds at the present time. I deal firstly with the complaint against the 
first respondent, which is a retirement annuity fund as defined in section 1 
of the Income Tax Act, 58 of 1962 (“Income Tax Act”) and registered as 
such in terms of the Act.  

 
[5.4] The relevant sections of the definition of a retirement annuity fund in 

section 1 of the Income Tax Act, for the purposes of this determination, 
are as follows:  

 
 “'retirement annuity fund' means any fund (other than a pension 

fund, provident fund or benefit fund) which is approved by the 
Commissioner in respect of the year of assessment in question 
and, in the case of any such fund established on or after 1 July 
1986, is registered under the provisions of the Pension Funds Act, 
1956 (Act 24 of 1956): Provided that the Commissioner may 
approve a fund subject to such limitations or conditions as he may 
determine, and shall not approve any fund in respect of any year 
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of assessment unless he is in respect of that year of assessment 
satisfied-  
 
(a)     that the fund is a permanent fund bona fide established for 

the sole purpose of providing life annuities for the members of 
the fund or annuities for the dependants or nominees of 
deceased members; and  

  
(b)     that the rules of the fund provide-  
 

(i)     for contributions by the members, including contributions 
made by way of transfer of members' interests in 
approved pension funds, provident funds or other 
retirement annuity funds;  

  
(ii)     that not more than one-third of the total value of any 

annuities to which any person becomes entitled, may be 
commuted for a single payment, except where the 
annual amount of such annuities does not exceed R1 
800 or such other amount as the Minister of Finance 
may from time to time fix by notice in the Gazette ;  

  
(iii)     …  

  
(iv) … 
  
(v) that no member shall become entitled to the payment of 

any annuity after he reaches the age of seventy years 
or, except in the case of a member who becomes 
permanently incapable through infirmity of mind or body 
of carrying on his occupation, before he reaches the age 
of fifty-five years;  

 
(vi) that where a member dies before he becomes entitled to 

the payment of an annuity, the benefits shall not exceed 
a refund to his estate or to his dependants or nominees 
of the sum of the amounts (with or without reasonable 
interest thereon) contributed by him and an annuity or 
annuities to his dependants or nominees;  

 
(vii) …”   

           
  

[5.5] Thus, in terms of the definition, the Receiver will not approve a retirement 
annuity fund in any year of assessment unless he is satisfied, inter alia, 
that the rules provide that no member shall become entitled to the 
payment of a retirement benefit before the age of 55 years, except in the 
case of a member who becomes permanently incapable through infirmity 
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of mind or body of carrying on his occupation. Aside from a retirement 
benefit that becomes payable at any time between the ages of 55 and 70 
years depending on the member’s election, or a disability benefit to 
qualifying members, retirement annuity funds will also pay a death benefit 
to a member’s beneficiaries in the event of his passing away. Importantly, 
there is no provision for the payment of a withdrawal benefit from 
retirement annuity funds. 

 
[5.6] Pursuant to the requirements of the Income Tax Act, the rules provide for 

the following benefit payments (I do not consider the death benefit 
provision because it is inapplicable for present purposes): 

 
 “6.1.3 The BENEFITS payable shall be paid in accordance with 

the provisions of the INCOME TAX ACT 1962, as amended. 
 
  … 
 

6.2.1 Normal retirement 
 

A MEMBER may select a RETIREMENT DATE that shall be 
a date after his 55th birthday but before his 70th birthday. 

   
6.2.2 Early retirement  
 

Notwithstanding the above a MEMBER who is unable to 
continue working due to ill health or disability may on the 
production of medical evidence acceptable to the BOARD 
retire prior to age 55 years.” 

 
[5.7] The complainant was born on 14 February 1957. Thus, when the 

complainant first requested payment of his benefit from the first 
respondent in July 2005 he was 48 years old. In terms of the definition of 
a retirement annuity fund in section 1 of the Income Act and rule 6.2.1 of 
the first respondent’s rules a retirement benefit can only be paid, at the 
earliest, when the complainant turns 55 years of age. Thus, the 
complainant does not qualify for payment of a retirement benefit from the 
fund. Furthermore, the complainant has not made application to the fund 
for an early retirement benefit on the basis of ill health or disability, so he 
does not qualify for an early retirement benefit. In the result, the first 
respondent correctly refused to pay any cash benefit to the complainant 
at the present time because he has not reached the minimum retirement 
age of 55 years. 

 
[5.8] I move to consider whether the complainant is entitled to receive a cash 

payment from the second respondent, which is a pension preservation 
fund, at present.  
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[5.9] The South African Revenue Services periodically issues practice notes 
regarding preservation funds. The purpose of the practice notes is to lay 
down conditions under which the preservation funds will be approved for 
purposes of the Income Tax Act. The practice note currently regulating 
preservation funds is Inland Revenue Practice Note RF1/98 (“RF1/98”). 
RF1/98 expressly sets out formalities or requirements to be complied with 
by all parties involved in preservation funds. In terms of RF1/98, the rules 
of the preservation fund must provide for a fixed date or ascertainable 
future date for payment of the benefit. This is usually the pensionable age 
in terms of the rules of the fund. Further, the practice note permits not 
more than one withdrawal benefit from a preservation fund prior to the 
retirement date. Any amount deducted from the translocation benefit is 
regarded as the member’s first and final withdrawal benefit. Also, a 
deduction in terms of section 37D from a benefit to be transferred to a 
preservation fund also constitutes a cash withdrawal from that 
preservation fund. However, an amount transferred to a retirement 
annuity does not constitute a withdrawal benefit. 

 
[5.10] For the purposes of this complaint the relevant section of RF 1/98 is 

section 5, which reads thus: 
 
  “5. Withdrawal benefits from the preservation fund 
 

No more than one withdrawal may be paid by the 
preservation fund. 
… 
 
Any amount deducted from the translocation benefit 
(excluding a transfer to a retirement annuity fund as 
envisaged above), including deductions in terms of section 
37D of the Pension Funds Act, is regarded as the member’s 
first and final withdrawal benefit from the preservation 
fund…” 

 
[5.11] The relevant section of the second respondent’s rules is part 7, which 

deals with withdrawals and translocations of benefits. Sub-sections 7.1.2 
and 7.1.3 are relevant to the present complaint and they read as follows: 

 
 “7.1.2 The MEMBER may partially withdraw from the FUND by 

taking in cash a portion of the PENSION INTEREST of the 
MEMBER as at that date. 

 
7.1.3 Subsequent to such partial withdrawal the MEMBER may 

not withdraw from the FUND in whole or in part, and the 
only benefit to which a MEMBER will be entitled thereafter 
is a retirement or death benefit.” 
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[5.12] The available information indicates that the complainant’s application for 
membership of the second respondent was received by the third 
respondent on 18 October 2001. The complainant chose a retirement age 
of 58 years in section 4 of the application form. The complainant’s 
employer also recorded in section 6 of the application form that he had 
already made a withdrawal from the fourth respondent. This was also 
confirmed in the response from the fourth respondent and the third 
respondent, in its response, also confirmed that the complainant made a 
once-off withdrawal of R150 000 from his translocation benefit. 

 
[5.13] Applying the facts to the law, it emerges that the complainant made a 

once-off cash withdrawal when he translocated his benefit from the fourth 
respondent to the second respondent. In terms of section 5 of RF 1/98 
and rule 7.1.3 of the second respondent’s rules no further withdrawal is 
permitted until the complainant reaches his chosen retirement date, which 
is not the case because he is 50 years old at present and his chosen 
retirement age is 58, or a death benefit becomes payable. Therefore, the 
second and third respondents were correct in refusing the complainant’s 
request for a further cash withdrawal from the second respondent. 

 
[5.14] In the result, the complaint cannot succeed. 
   
 
DATED AT JOHANNESBURG ON THIS            DAY OF                          2008 
 
 
Yours faithfully 
 
 
 
 
 
 
 

MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 

 

 

 

 

 


