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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – SP GXULUWE (“the 

complainant”) v PROTEKTOR PRESERVATION PENSION FUND (“the 

first respondent”) AND OLD MUTUAL LIFE ASSURANCE COMPANY 

(SA) LIMITED (“the second respondent”) 

 
1. Introduction 
 
[1.1]  The complaint concerns the reduction in the amount that the complainant 

originally invested with the first respondent over a 5 year period and the 
respondents’ failure to explain such reduction. 

 
[1.2] The complaint was received by this office on 7 April 2006. A letter 

acknowledging receipt thereof was sent to the complainant on 18 April 
2007, on the same date letters were dispatched to the respondents giving 
them until 9 May 2006 to file their responses to the complaint. A response 
was received from the respondents on 8 May 2006. On 3 July 2006 this 
office sought the complainant’s further submissions, if any. The 
complainant filed his further submissions on 2 August 2006. 

 
[1.3] After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 
appear below. 

 
2. Factual Background 
 
[2.1] The complainant invested an amount of R36 613.92 in the first respondent 
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in 2000. On 8 August 2005 the complainant completed a retirement claim 
form, which he submitted to the second respondent. The complainant was 
55 years of age at the time thus in terms of the first respondent’s rules he 
became entitled to a retirement benefit. On the retirement claim form an 
amount R16 357.00 appears as the amount to commute for a cash lump 
sum.  

 
3. Complaint 
 
[3.1] The complainant complains that there is a marked reduction in the amount 

that he initially invested in the first respondent in February 2000 as 
compared to his pension payout from the first respondent. He submits that 
on 8 August 2005 he consulted with the first respondent’s Sandton branch 
where he was advised that only R16 000.00 was available in his 
investment account. He submits that he did not receive a satisfactory 
explanation as to why there was such a significant decrease as compared 
to his initial investment. He seeks this Tribunal’s intervention for purposes 
of resolving this matter as he submits that he needs the money because 
he is unemployed.  

 
4. Respondents’ response 
 
[4.1] Ms K Quinlan, the principal officer of the first respondent, in response 

submitted that since the issue related to an allegation by the complainant 
regarding the information provided to him by the second respondent and 
since the second respondent had prepared a response addressing the 
issue, she submitted that there was no need for a separate response from 
the first respondent. 
 

[4.2] Mr P Snyman of the second respondent filed a response on the second 
respondent’s behalf. He submitted, inter alia, that the value in the first 
respondent in fact amounted to R73 870.00 as at 15 September 2005. He 
submitted that the complainant was however only entitled to take a 
maximum cash amount of one-third of the value of his investment in the 
first respondent at retirement and that the balance of the value must be 
used to purchase an annuity from a registered insurer of his choice 
pursuant to rules 4.2.2 and 4.2.3 

 
[4.3] He further submitted that on 20 January 2006 the complainant completed 

another retirement application form, indicating that he now wished to take 
the full value of the investment in the first respondent in cash. He 
submitted that the complainant could not take his full value in the first 
respondent in cash. In conclusion he submitted that the complainant’s 
investment in the first respondent had not been reduced to R16 000.00. 

 
5. Determination and reasons therefor 
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[5.1] The crux of the complainant’s complaint is that his investment in the first 

respondent reduced from the amount originally invested of R36 613.92 to 
R16 000.00 over a 5 year period and that this reduction had not been 
explained to him by the respondents. 

 
[5.2] The respondents have submitted that the investment had in fact not 

reduced from R36 613.92 to R16 000.00 as alleged by the complainant 
but was in fact R73 870.00 as at 15 September 2005. This shows a 
marked increase from the initial investment. The cause of the 
complainant’s therefore appears to have been satisfied. 

 
[5.3] However, it appears that the complainant seeks the cash payment of his 

entire fund value. 
 
[5.4] Section 13 of the Act provides that the rules of a fund are binding on the 

fund and the members, shareholders and officers thereof, and on any 
person who claims under the rules or whose claim is derived from a 
person so claiming. The Supreme Court of Appeal reiterated this principle 
in Tek Corporation Provident Fund & Others v Lorentz [2000] 3 BPLR 227 
(SCA) at paragraph [28]), when it stated that the trustees may only do with 
the fund’s assets what is set forth in the rules. If what they propose to do is 
not within the powers conferred on them by the rules, they may not do it.  

 
[5.5] In compliance with the Income Tax Act, 58 of 1962 and rules 4.2 .2 and 

4.2.3 of the first respondent it can only pay the complainant one-third of 
the value of his investment in the first respondent in cash as the balance 
of the fund value must be used to purchase an annuity from a registered 
insurer of the complainant’s choice. Accordingly, the first respondent 
cannot accede to the complainant’s request that his entire fund value be 
paid in cash as the rules of the first respondent prohibits this. 

 
[5.6] In the result, the complaint cannot succeed. 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2007. 
 
 
Yours faithfully 

 
 
 
 
     
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 


