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RE: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT 24, 1956 (“the Act”): M J BESTER (“the complainant”) v 
CONCOR HOLDINGS (PTY) LTD (“the first respondent”) / 
ALEXANDER FORBES FINANCIAL SERVICES (PTY) LTD (“the second 
respondent”) 

   
1. Introduction 
 

1.1 This complaint, received by this office on 30 November 2006, relates to the 
payment of a death benefit by an employer. 

 
1.2 On 13 December 2006 an acknowledgement of receipt was sent to the 

complainant. On the same day a copy of the complaint was sent to second 
respondent, as the administrator of the Concor Provident Fund. Further 
submissions were received from the complainant on 5 February 2007 and 
on 14 May 2007. After a reminder was sent to the second respondent on 
25 June 2007, it responded on behalf of all the respondents on 10 July 
2007. A further response was received on 20 October 2008, giving details 
of a previous complaint lodged by the complainant. 

 

1.3 Having considered the written submissions filed before this tribunal, it is 
considered unnecessary to hold a hearing in this matter. The determination 
and reasons therefor appear below.   

 1.4 As the background facts are well-known to all parties, these shall be 
repeated only to the extent that they are pertinent to the issues raised 
herein. 

 
 
2. Facts in brief 
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2.1 The complainant was married to the late P J Potgieter, who died on 11 
April 2002. Prior to his death the deceased took ill health retirement and 
exited the fund.  

 
2.2 After Mr Potgieter’s death, the complainant contacted his former employer 

and requested payment of a death benefit of R5 000 which would have 
been payable if  at date of death he had been a member of the Concor  
Provident Fund. 

 

3. Complaint 
 

3.1 The complainant requests payment of a death benefit of R 5 000 by the 
first respondent. 

 
3.2 The complainant states that her late husband belonged to the provident 

fund at Concor, which paid him 3X annual salary, R 248 067,72. Also a 
provident fund credit, R 66 486,11. When he died on 11 April 2002 she did 
exactly what he had told her to do, to contact Concor Human Resources  
as they had to pay her a death benefit of R5 000. She contacted Mr James 
Bodenstein at Concor and was asked to submit a death certificate as well 
as other documents, which she did.  She had to follow the same procedure 
after being referred to another official, then again when she was referred to 
yet another, but the death claim was still not paid out.  

 
3.3 The complainant then states that she was then advised that no death 

benefit was due as the provident fund credit of R 66 486,11 had already 
been paid. 

 
3.4 The complainant’s husband worked for Concor for 23 years and belonged 

to the provident fund, which provided for a death benefit of R5 000. 
 

 
4. Respondents’ Response  

 
4.1 The second respondent submitted detailed responses dated 10 July 2007 

and 20 October 2008. 
 
4.2 In the first response, it is explained that the deceased went on ill health 

retirement in 2001and was paid a disability benefit of three times salary 
plus his fund credit, a total of R308 232.75. The deceased elected to 
receive R120 000 in cash and to purchase a Joint Survivorship annuity 
from a registered insurer with the balance. 

 
4.3 The complainant also queried the payment of the R5 000 funeral benefit. 

The response also explained that when the deceased exited the fund in 
2001, he went on ill health retirement and passed away in 2002, after he 
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had exited the fund. The fund had no further liability to the deceased after 
he had left the fund and purchased an annuity from a registered insurer. 

 
4.4 In the response, Rule 5 of the fund to which the deceased formerly 

belonged is set out, showing that an annuity which becomes payable shall 
be purchased by the Fund in the member’s name from a registered insurer 
and thereafter the Fund shall have no further liability in respect of the 
member. 

 
5. Respondents’ Second Response 
 

5.1 Upon further enquiry, a second response was submitted, giving details of a 
previous complaint submitted by the complainant under reference 
PFA/MP/6549/2005/JM. The complaint related to the annuity purchased by 
the Fund when the deceased left the Fund.  

 
5.2 Copies of the correspondence in that matter were forwarded, together with 

copies of the annuity policy document and the first respondent’s responses 
to that complaint. 

 
5.3  In the response it is submitted that the complainant was not a party to the 

annuity and that the complaint, relating to an annuity policy, did not fall 
within the definition of a “complaint”. 

 
5.4 In relation to the present complaint, the submissions are similar to the 

submissions made in the previous response. 
 

6. Determination and reasons therefor 
 
Res judicata 
 
6.1 This is the third complaint lodged by the complainant in relation to her 

benefit entitlement following the death of her late husband, the other two 
complaints being lodged under the references PFA/MP/6549/2005/JM and 
PFA/MP/9343/2006. 

 
6.2 Although all three complaints relate to the same event, I am satisfied that 

the present complaint relating to the payment of a R 5 000 death benefit 
has not yet been determined and that I should proceed. 

Time limit for submission of claims 
 
6.3 The deceased passed away on 11 April 2002. The present complaint was 

lodged on 30 November 2006.  
 
6.4 The Adjudicator shall not investigate a complaint if the act or omission to 

which it relates occurred more than three years before the date on which 
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the complaint is received in writing (section 30I(1)). This period may be 
extended and the Adjudicator may condone non-compliance with the period 
on good cause shown or on his or her own motion (section 30I(3)). 

 
6.5 Section 30I(3) was deleted by section 21(b) of the Pension Funds 

Amendment Act, 11 of 2007, which came into force on 13 September 2007. 
 

6.6 There is good reason for a limit to be imposed on the time during which 
litigation may be launched. The Constitutional Court explained this in 
Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) (at paragraph [11]) as 
follows: 

 
Rules that limit the time during which litigation may be launched are common in our 
legal system as well as many others. Inordinate delays in litigating damage the interests of 
justice. They protract the disputes over the rights and obligations sought to be enforced, 
prolonging the uncertainty of all concerned about their affairs. Nor in the end is it always 
possible to adjudicate satisfactorily on cases that have gone stale. By then witnesses may 
no longer be available to testify. The memories of ones whose testimony can still be 
obtained may have faded and become unreliable. Documentary evidence may have 
disappeared. Such rules prevent procrastination and those harmful consequences of it. 
They thus serve a purpose to which no exception in principle can cogently be taken. 
 

Condonation 
 

6.7 The question arises whether or not the Adjudicator has, in this matter, the 
power to condone non-compliance with the period as envisaged by section 
30I(3), in spite of the deletion of the section. 

 
6.8 The point of departure is that amendments do not retroactively affect 

vested rights. In this regard, a distinction is made between amendments of 
a substantive nature as against amendments of a purely procedural nature. 
It has customarily been said that in the absence of a contrary intention on 
the part of the legislature, pending litigation must be decided in accordance 
with the substantive law which prevailed when the events in question took 
place or when the legal proceedings were instituted, but that subsequent 
amendments relating to the procedure governing disputes of the kind in 
question apply not only to future cases but also to pending cases. However, 
more recently it has been recognised that this distinction is not always a 
safe guide to the correct answer (see Minister of Public Works v Haffejee 
NO 1996 (3) SA 745 (A) at 752B-753C and the cases there cited). In that 
case, Marais JA observed as follows (at 753B-C): 

 
 In other words, it does not follow that once an amending statute is 

characterised as regulating procedure it will always be interpreted as 
having retrospective effect. It will depend upon its impact upon existing 
substantive rights and obligations. If those substantive rights and 
obligations remain unimpaired and capable of enforcement by the 
invocation of the newly prescribed procedure, there is no reason to 
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conclude that the new procedure was not intended to apply. Aliter if they 
are not. 

 
6.9 The complaint was submitted on 30 November 2006. Receipt of a 

complaint by the Adjudicator interrupts prescription (section 30H(3)). The 
amendment of section 30I(3) is with effect from 13 September 2007. The 
raising of prescription as a defence is not purely procedural.  

 
6.10 I am satisfied in the circumstances of this particular case that the period for 

the lodging of the complaint may be extended on good cause shown. 
 
6.11 As stated, the complaint was received on 30 November 2006. The 

complaint relates to the death of her late husband on 11 April 2002. 
 
6.12 This is the third complaint lodged by the complainant that relates to the 

same event. I am not convinced that the circumstances warrant the 
extension of the period for the lodging of the complaint that should have 
been pursued by no later than 10 April 2005. 

 
6.13 I now wish to deal with the merits of the matter, should I be wrong in my 

decision not to extend the period for the lodging of a complaint in this 
matter.  

 
Jurisdiction 
 

       6.14 In order to found jurisdiction, the complainant must show that her complaint 
relates to a pension fund. The complainant seeks payment of a death 
benefit from her deceased husband’s former employer. On behalf of the 
respondents, it has been stated that this benefit would have been payable if 
at date of death the deceased had been a member of the Concor Provident 
Fund. 

 
      6.15 At the time of his death, the deceased was not a member of any pension 

fund; he was, and the complainant still is, in receipt of a monthly payment 
from an annuity purchased by the Concor Provident Fund from a long-term 
insurer. 

 
      6.16   Section 1(1) of the Long-term Insurance Act, 52 of 1998, defines a “life 

policy” as meeting a contract in terms of which a person, in return for a 
premium, undertakes inter alia to pay an annuity for a period. Rule 5 of the 
fund to which the deceased formerly belonged provides that an annuity 
shall be purchased by the Fund in the member’s name from a registered 
insurer and thereafter the Fund shall have no further liability in respect of 
the member. 
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       6.17 The complaint has therefore not shown that her complaint relates to a 
pension fund, as is required by the definition of complaint in section 1(1) of 
the Act. 

 
      6.18 The complaint is dismissed. 
 
 
DATED  at  JOHANNESBURG on this        day of             2008. 
 
 
Yours faithfully 
 
 
 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 
 
  
 
 
  
 
 
 


