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Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“THE ACT”) – S MOTLOUNG AND 3 
OTHERS (“the complainants”) v VRYSTAAT KOOPERASIE PENSION 
FUND (“the first respondent”) AND VRYSTAAT KOOPERASIE 
LIMITED (“the second respondent”) 

 
1. Introduction 
 
1.1 The complaint, lodged on the complainant’s behalf by his attorney Mr. N.E. 

Kubayi, concerns the distribution of a death benefit by the fund.  
 
1.2 The complaint was received by this office on 1 June 2005. On 9 June 2005 

a letter was dispatched to the respondents seeking a response to the 
complaint. Responses were received on 20 June 2005 and 20 July 2005. 
The complainant’s attorney sent a reply on 19 July 2005 and a duplicated 
reply on 21 February 2007.  

 
1.3 Having considered the complaint it is considered unnecessary to hold a 

hearing in this matter. The determination and reasons therefor appear 
below. 
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2. Factual background 
 
2.1 Mr. R.J. Motloung (“the deceased”) was a member of the first respondent by 

virtue of his employment with the second respondent. He passed away on 6 
April 2004. The first respondent became liable to pay a death benefit to his 
beneficiaries on his passing away. The deceased had drawn a will in which 
he bequeathed his estate to his parents. On 17 August 1995 he had also 
completed a beneficiary nomination form that was submitted to the first 
respondent, in which he named his parents and 3 siblings as his 
beneficiaries.  

 
2.2 The first respondent conducted an investigation to determine the 

deceased’s dependants and found that aside from his nominees, the 
deceased also had a dependant in Ms. S.S. Monathisa. Therefore, the first 
respondent decided to distribute the death benefit as follows: 

 
 
  
   
 
 
 
 
 
 
3. Complaint 
 
3.1 In essence, the complaint is that Ms. Monathisa should not have received a 

benefit from the first respondent because she is not the deceased’s wife, 
nor was she dependant on the deceased when he was alive. In the 
alternative the complainant prays that if it is found that she was a 
dependant, her share of the death benefit be reduced to 5%. 

 
4. Response 
 
4.1 Mr. M.L. Maine responded on behalf of the respondents. It was submitted 

that the deceased and Ms. Monathisa were customarily married. The 
Motloung family had approached Ms. Monathisa’s family with a view to 
formalising the customary marriage of the deceased and her. Pursuant 
thereto the Motloung family paid an amount of R2 000.00 towards lobola. 
As proof of this submission, the respondents submitted a copy of a proposal 
letter from the Motloung family initiating the traditional marriage 
proceedings. Further, the respondents attached a copy of an agreement 
showing that the Motloung family had paid R2 000.00 of the agreed amount 
of R6 000.00 towards lobola.  

 

No. Name Relationship % Share 

1 Mr. S. Motloung Father 15 

2 Mrs. D.L. Motloung Mother 10 

3 Ms. N.M. Motloung Sister 25 

4 Mr. S.S. Motloung Brother 8 

5 Mr. N.J. Motloung Brother 9 

6 Ms. S.S. Monathisa Wife 32 
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4.2 It was also submitted that further proof of dependency is to be found with 
regard to the deceased’s membership of a medical aid scheme. On 1 
February 2004 Ms. Monathisa became a member of the deceased’s 
medical aid scheme by virtue of an application he made. He states on the 
application form that she is his dependant and is therefore eligible for 
membership of the scheme. 

 
4.3 The respondents aver that the beneficiary nomination form is only one of 

the considerations when deciding on the distribution of a death benefit. The 
first respondent had to act in terms of the provisions of section 37C of the 
Act in order to determine whether there were other dependants, which is 
what it did. It also noted that the nomination form was signed by the 
deceased in 1995, but he only married Ms. Monathisa in 2002.  

 
4.4 The respondents state that Ms. Monathisa agreed that consultations be 

held with all the family members and that each of the nominees should 
receive a portion of the death benefit because they were family. During the 
meeting with the potential beneficiaries the following facts emerged: 

 
[4.4.1] Ms. Monathisa was married to the deceased and they lived together 

in Reitz since 2001 even though lobola hadn’t been paid in full; 
 
[4.4.2] Ms. Monathisa was fully financially dependant on the deceased; 
 
[4.4.3] The deceased’s parents were pensioners and he would occasionally 

purchase groceries for them; 
 
[4.4.4] The deceased’s sister was 22 years old and unemployed; 
 
[4.4.5] The deceased’s brother, Mr. S.S. Motloung, was 30 years old and 

indicated that he was working; and 
 
[4.4.6] The deceased’s brother, Mr. N.J. Motloung, was employed and 

married. 
 
4.5 The respondents aver that based on the above information it was clear that 

Ms. Monathisa was the deceased’s primary dependant and his spouse. 
After considering all the facts it was decided to allocate the death benefit in 
the percentages mentioned in paragraph 3 above.  

 
 
 
5. Determination and reasons therefor 
 
5.1 The payment of death benefits is regulated by section 37C of the Act, read 

in conjunction with the definition of a “dependant” in section 1, and the rules 
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of the fund. The primary purpose of section 37C is to protect those who 
were financially dependent on the deceased during his lifetime. It is the 
board of management’s responsibility when dealing with payment of death 
benefits to conduct a thorough investigation to determine the dependants, 
to thereafter decide on an equitable distribution and finally to decide on the 
most appropriate mode of payment of the benefit allocated.   

 
5.2 Since there are nominees as well as dependants, section 37C(1)(bA) of the 

Act is applicable to the present distribution. It reads as follows: 
 

“If a member has a dependant and the member has also designated in writing to 
the fund a nominee to receive the benefit or such portion of the benefit as is 
specified by the member in writing to the fund, the fund shall within twelve months 
of the death of such member pay the benefit or such portion thereof to such 
dependant or nominee in such proportions as the board may deem equitable: 
Provided that this paragraph shall only apply to the designation of a nominee 
made on or after 30 June 1989: Provided further that, in respect of a designation 
made on or after the said date, this paragraph shall not prohibit a fund from 
paying the benefit, either to a dependant or nominee contemplated in this 
paragraph or, if there is more than one such dependant or nominee, in 
proportions to any or all of those dependants and nominees.” 

 
5.3 In the present matter the complainant appears to be under the 

misapprehension that adherence to a nomination form is all that is required 
when a death benefit has to be distributed. This is clearly not the standard 
that is required in terms of section 37C of the Act. The respondents 
correctly stated that they had to conduct a proper investigation and Ms. 
Monathisa was identified as a dependant of the deceased. Therefore, she 
was considered in the final distribution of the death benefit. 
 

5.4 With regard to the distribution of a portion of the death benefit to Ms. 
Monathisa this Tribunal has to consider whether she was correctly identified 
as a dependant of the deceased, either by customary marriage or because 
the deceased supported her to the extent that she was his dependant. 
Section 1 of the Act provides the definition of “dependant.” The relevant 
section reads as follows: 

 
“(b) a person in respect of whom the member is not legally liable for 

maintenance, if such person- 
 

(i) was, in the opinion of the board, upon the death of the member in fact 
dependent on the member for maintenance; 

(ii) is the spouse of the member, including a party to a customary union 
according to Black law and custom or to a union recognised as a 
marriage under the tenets of any Asiatic religion; 

(iii) is a child of the member, including a posthumous child, an adopted child 
and an illegitimate child;” 

  
5.5 Thus, in the present case the board had to establish whether Ms. Monathisa 

was a factual dependant of the deceased in terms of subsection b(i), or 
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whether a valid customary union existed between the parties for purposes 
of sub-section b(ii).  

 
5.6 The Recognition of Customary Marriages Act, 120 of 1998 (“Customary 

Marriages Act”), which came into operation on 15 November 2000, 
regulates customary marriages. Section 3 of this act outlines the 
requirements for a valid customary marriage. The relevant sub-section 
reads as follows: 

 
“(1) For a customary marriage entered into after the commencement of this 

Act to be valid- 
 

(a) the prospective spouses- 
(i) must both be above the age of 18 years; and 
(ii) must both consent to be married to each other under customary 

law; and 
(b) the marriage must be negotiated and entered into or celebrated in 

accordance with customary law.” 

 
5.7 This Tribunal is of the view that there was a valid customary union between 

the deceased and Ms. Monathisa. Professor T.W. Bennett in his book, A 
Sourcebook of African Customary Law for Southern Africa (1st edition, 1991, 
at pages 217 to 218), discusses the requirements for a valid customary 
marriage. He states, inter alia, that a series of negotiations between the 
families of the prospective spouses, which are concluded by the giving of a 
gift (lobola) to the prospective bride’s family, is one of the essentials of a 
customary marriage. From the documents provided by the respondents it is 
clear that the families of the deceased and Ms. Monathisa had negotiated 
and concluded a customary marriage between the deceased and Ms. 
Monathisa. To this end the lobola amount was finalised and a portion of this 
amount, in the sum of R2 000.00, was paid by the Motloung family. This 
Tribunal notes that full payment of the lobola amount is not a requirement 
for the conclusion of a customary union. The deceased and Ms. Monathisa 
lived together in Reitz and for all intents and purposes were validly married 
in terms of customary law and the Customary Marriages Act.   

 
5.8 For the sake of completeness this Tribunal also considered sub-section b(i) 

of the definition of “dependant” in the Act, which requires so-called factual 
dependence on the deceased. The respondents investigated and 
established that Ms. Monathisa lived with the deceased and was financially 
dependant on him for support. It is also worth noting that shortly before his 
death the deceased had included her as a dependant on his medical aid 
scheme. Apart from a bare denial in the initial complaint that Ms. Monathisa 
was not the deceased’s wife and that she was not dependant on the 
deceased for maintenance, the complainant has failed to provide any 
further proof to substantiate this averment. From the information available, 
this Tribunal is inclined to agree with the respondents’ assertion that Ms. 
Monathisa was a factual dependant of the deceased.  
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5.9 Taking these factors into consideration, this Tribunal finds that the first 

respondent has correctly considered Ms. Monathisa as a dependant of the 
deceased and there is no reason for me to interfere with its allocation of the 
death benefit. 

 
6. Relief 

 
6.1 In the result, the complaint cannot succeed. 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2007 
 
Yours faithfully 

 
 
 
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 
 


