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      CASE NO: PFA/GA/9634/2006/SM 

 

In the complaint between: 
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and  

 

ATLAS COPCO SA GROUP PENSION FUND             First  Respondent 
      
 
LIBERTY LIFE         Second Respondent 
      
 
 

 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT, 24 OF 1956 (“the Act”)  
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INTRODUCTION 

 

[1] The complaint concerns the failure of the respondents to pay the complainant a 

retirement benefit following his retrenchment in August 2006.  

 

[2] The complaint was received by this office on 21 July 2006. A letter acknowledging 

receipt thereof was sent to the complainant on 8 August 2006. On the same date 

letters were dispatched to the respondents giving them until 7 September 2006 to 

file their responses to the complaint. A response was received from Mr F Phakgadi 

on behalf of the respondents on 5 September 2006. This office also received 

responses from Atlas Copco SA (Pty) Ltd on 13 November 2007 and from Mr S 

Naylor on behalf of the second respondent on 4 January 2008.  

 

[3] These responses were forwarded to the complainant on 21 September 2006, 19 

November 2007 and 17 January 2008. The complainant was given an opportunity to 

file further submissions in the event that he wished to make any. This office 

received the complainant’s further submissions on 30 November 2006 and 28 

January 2008.  

 

[4] Having considered the written submissions before this tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts are well 

known to all the parties, only those facts that are pertinent to the issues raised 

herein shall be repeated. The determination and reasons therefor appear below. 
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FACTS IN BRIEF 

 

[5] The complainant was employed by Atlas Copco SA (Pty) Ltd (“the employer”) from 

August 1985 and was a member of the first respondent by virtue of his employment 

until he was retrenched in August 2006. The complainant’s membership of the first 

respondent was subject to a normal retirement age of 63 years. The complainant 

was 57 years old at the time of his retrenchment. 

 

[6] Upon his retrenchment, the complainant became entitled to receive either a 

withdrawal benefit or an early retirement benefit from the first respondent. 

 

COMPLAINT 

 

[7] The complaint is that the respondents refused to pay the complainant a pension 

following his retrenchment until he reached the normal retirement age. The 

complainant submitted that the employer advised him that he is only entitled to his 

contributions and the employer’s contribution.  

 

[8] Further, the complainant stated that the employer and the second respondent 

should pay contributions to the first respondent until he reach the age of 63 as the 

termination of his employment was not his fault. He submitted that this will allow him 

to receive a pension of R410 537.54 at the age of 63 as stated in his benefit 

statement of 28 August 2006. 
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RESPONSES 

Response on behalf of the first and second respondents 

 

[9] Mr F Phakgadi, the former legal advisor of the second respondent, filed a response 

on behalf of the respondents. He submitted that according to the records of the first 

respondent, the complainant became a member of the fund from 1 January 2004. 

However, he indicated that his pensionable service date is reckoned as 20 August 

1985 for purposes of calculating his benefits.   

 

[10] He submitted that the first respondent’s rules specify the normal retirement age for 

each member, which ranges from the age of 60 to 65 depending on the 

circumstances of each member. He referred to Rule 7.2, which reads as follows:  

 

“A MEMBER may retire from SERVICE after having attained the age of 55 years or if a 

MEMBER is dismissed from SERVICE after having attained the said age and the 

EMPLOYER regards such dismissal as early retirement, such MEMBER shall receive a 

PENSION vesting on the following day secured by his MEMBER’S SHARE at that date and 

payable in terms of Rule 7.4.”   

 

[11] Therefore, he argued that the complainant is entitled to ask his employer to grant 

him an early termination of his employment together with his membership of the first 

respondent. Further, he pointed out that the complainant will be entitled to a 

projected amount of R410 537.54 if he were to retire at his normal retirement age or 

an amount equivalent o R226 655.05 if he resigns and withdraw from the first 

respondent as stated in his latest benefit statement.  
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[12] He further indicated that the complainant will be entitled to an early retirement 

benefit which would be calculated by the fund’s actuary as at the date of his early 

retirement if he chooses to retire early. However, he submitted that the early 

retirement benefit would be a reduced benefit as compared to the projected normal 

retirement benefit.  

 

[13] In its second response, the second respondent submitted that the complainant had 

a choice of either an early retirement benefit or a withdrawal benefit (not both) as he 

was 57 years old when he was retrenched. It indicated that the complainant had to 

make a choice and advise the respondents accordingly. It submitted that the 

complainant declined an alternative employment within the restructured organization 

of the employer and as a result he was retrenched.  

 

[14] Further, it pointed out that the complainant’s request was that , as he is 57 years old 

the employer should retire him but that he should be paid a retirement benefit as if 

he had continued in employment to his normal retirement age assuming that full 

member and employer’s contributions were paid. This was also based on the 

assumption that investment returns continued to accrue until his normal retirement 

age. It, however, pointed out that the complainant based this assumption on an 

illustrative value at age 63 of R410 537.54 that was reflected in his benefit 

statement. It submitted that the illustrative normal retirement value was not 

guaranteed as stated in the benefit statement.  
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[15] It further indicated that there was no requirement for contributions to be made to the 

first respondent by either the complainant or the employer as the complainant had 

left his employment. Further, it stated that the employer and the first respondent 

were no longer required to guarantee the complainant a retirement benefit at age 63 

based on assumptions of ongoing contributions and investment returns.  

 

[16] Moreover, it indicated that the amount available to the complainant for either a 

retirement or withdrawal benefit was the same as it is made up of his member’s 

share, which equates to minimum benefits in terms of the Act. It averred that the 

complainant’s member’s share amounted to R226 655.05 which is made up of a 

sum of all contributions made by or on behalf of the complainant less costs plus 

investment returns.  

 

[17] However, it submitted that it is not clear as to what benefit the complainant wish to 

take, as no written notification of either an early retirement or withdrawal benefit was 

received by the respondents. It pointed out that as a result of the complainant’s 

delay, his options have now been curtailed by SARS Circular GN 35 regarding 

unclaimed benefits. It submitted that in terms of Circular GN 35, his accrued benefit 

has been taxed as a lump sum withdrawal benefit on the basis that no retirement or 

withdrawal request was forthcoming within 6 months of the date of accrual of the 

benefit. Therefore, it submitted that the complainant is left with a choice of taking a 

withdrawal benefit only.  
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Employer’s response 

 

[18] The employer submitted that the complainant was retrenched as a result of 

restructuring in the area in which he used to work. Further, it indicated that 

retirement planning is the responsibility of each member of the fund. It was further 

submitted that the first respondent and the employer cannot be held liable for the 

loss of the complainant’s future normal retirement benefit.  

 

DETERMINATION AND REASONS THEREFOR 

 

 [19] The issue that falls for determination is whether the complainant became entitled to 

receive a retirement benefit following his retrenchment until he reach his normal 

retirement age. 

 

 [20] It is trite law that the rules of a fund are paramount and binding on all parties (see 

Tek Corporation Provident Fund and Others v Lorentz 1999 (4) SA 884 (SCA) at 

894-B-C and section 13 of the Act). Rule 7.2 of the first respondent’s rules reads as 

follows: 

 

   “Early Retirement 

   A MEMBER may retire from SERVICE after having attained the age of 55 years or if a 

MEMBER is dismissed from SERVICE after having attained the said age and the 

EMPLOYER regards such dismissal as early retirement, such MEMBER shall receive a 

PENSION vesting on the following day secured by his MEMBER’S SHARE at that date and 

payable in terms of Rule 7.4.”  
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 [21] The first respondent’s rules define normal retirement age as follows: 

 

                       “NORMAL RETIREMENT AGE: the age of 65 or 60 years for a MEMBER who was a 

MEMBER of the FUND prior to the REVISION DATE; provided that for members who 

transferred from the PREVIOUS FUNDS, NORMAL RETIREMENT AGE shall be as follows: 

 

                           (i)    age 63 if you were a MEMBER of the Interoc Group Pension Fund or the CP Tools Staff 

Pension Fund; 

 

              (ii)   age 65 if you were a MEMBER of the Desoutter Pension Fund. …”  

 

 [22] It is common cause that the complainant was 57 years old at the time of his 

retrenchment. Thus, the complainant became entitled to receive an early retirement 

benefit as he was retrenched before he reached the normal retirement age. The 

second respondent indicated that the complainant had a choice of either receiving a 

withdrawal benefit or an early retirement benefit which is made up of his member’s 

share in the fund.   

 

[23] However, it is clear from the papers that the complainant wanted to be paid a 

retirement benefit as if he was not retrenched and contributions were paid 

accordingly until his normal retirement age. It is evident that the complainant based 

his complaint on his benefit statement which reflects his illustrative normal 

retirement benefit as R410 537.54. However, it is clear that this projected normal 

retirement value was based on certain assumptions as set out in the benefit 
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statement. The apposite portion of the benefit statement starting with “Important 

Note” reads as follows: 

 

          “The calculations assume that the investment return will be 3% each year until your Normal 

Retirement Date. As salary increases and investment yields will in practice vary from this 

assumption, the actual benefit payable may be materially different from that shown on this 

statement. As it is based on the illustrative retirement account, the actual amount cannot be 

guaranteed.”  

                      (My Emphasis) 

 

[24] Thus, the illustrative normal retirement benefit was based, inter alia, on the 

assumption that the complainant will remain employed until he reaches normal 

retirement age. It was also based on the assumption that he continued to pay 

contributions until he reaches his normal retirement age. It follows that the 

complainant cannot claim the amount set out in his benefit statement as he was 

retrenched before he reached his normal retirement age. The complainant cannot 

expect the employer to pay contributions on his behalf even though he is no longer 

in its employ. Similarly, he cannot expect the first respondent to credit his benefit 

with all the investment returns he would have earned if he remained in employment 

until normal retirement age.  

 

[25] Further, it was submitted that the complainant failed to notify the respondents as to 

whether he chooses to take an early retirement or a withdrawal benefit within 6 

months as set out in SARS Circular GN 35. The complainant indicated in his further 

submissions that he was not asked to choose either an early retirement or 
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withdrawal benefit. It is clear that the complainant is under the mistaken impression 

that he does not have any duties as a member of a pension fund. It has been held 

that whilst funds have a duty to ensure that adequate and proper information is 

communicated to the members of the fund, informing them of their rights, duties and 

benefits, there is a correlative duty on members to actively seek information and 

clarify their position before making a significant decision (see Ntlailane v Anglogold 

Limited and Another [2004] 8 BPLR 5941 (PFA) at paragraph 15). 

 

[26] Therefore, it was the duty of the complainant to ascertain from the respondents the 

choices he had regarding his benefit. Further, it is clear that the complainant was 

aware of his choices in this regard as he stated in his further submissions that he 

could not make a decision on his benefit due to the ongoing dispute with the 

respondents. In any event the complainant wanted to be paid his retirement benefit 

as if he continued in employment until retirement age as stated in his initial 

complaint and not the reduced amount of his early retirement benefit. Further, the 

complainant failed to proof that he suffered a loss on his retirement benefit as the 

amount of his withdrawal and early retirement benefit are the same as they are 

made up of his member’s share. Moreover, the complainant cannot claim that he 

suffered a loss on his normal retirement benefit as the benefit was based on the 

assumption that he remained in employment until normal retirement age. The 

complainant was also not guaranteed any amount at retirement as the normal 

retirement benefit was for illustrative purposes only as stated above.  

 

[27] As regards the reasons for the complainant’s retrenchment and his failure to accept 
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alternative employment, these are essentially labour issues between the 

complainant and his employer over which this tribunal does not have jurisdiction 

(see Armaments Development and Production Corporation of SA Ltd v Murphy N.O. 

and Others [1999] 11 BPLR 227 (C) at 232A-H).  

 

[28] In the result, the complaint cannot succeed. 

 

DATED AT JOHANNESBURG ON THIS            DAY OF                       2008. 

 

Yours faithfully 

 

      
MAMODUPI MOHLALA 
PENSION FUNDS ADJUDICATOR 

 

 


