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Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 of 1956 (“THE ACT”): K S MASHIYI v HUNT, LEUCHARS AND 
HEPBURN PENSION FUND (“THE FUND”) 

 
Introduction  
 
[1] The complaint concerns your dissatisfaction with the quantum of a death benefit 

you received from the fund following your father’s passing away. It was received 
by this office on 29 August 2005. A letter acknowledging receipt thereof was sent 
to you on 25 October 2005. On the same date a letter was dispatched to the fund 
giving it until 15 November 2005 to submit its response to the complaint. On 16 
November 2005 this office received a response from the fund’s administrator, 
ABSA Consultants and Actuaries (Pty) Limited. This was also forwarded to you. 
We received a reply on 13 January 2006. After considering the submissions 
before me, I find it unnecessary to hold a hearing in this matter. As the 
background facts are well known to all the parties, I shall only repeat those facts 
that are pertinent to the issues raised herein. My determination and reasons 
therefor appear below. 

  
Factual Background 
 
[2] Your father, Mr. B.S. Mashiyi (“the deceased”), was employed by TSB Limited. 

By virtue of his employment he became a member of the fund. He passed away 
27 August 1997. In terms of the rules of the fund the deceased’s beneficiaries 
became entitled to a death benefit from it.  
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Complaint 
 
[3] You are dissatisfied with the lump sum amount of R5 000.00 you received in 

2003 from the trust that was created to administer your benefit from the fund, 
alleging that the fund ought to have paid you more.   

 
Response  
 
[4] The administrator responded on behalf of the fund and the employer. It advised 

that the lump sum death benefit from the fund amounted to R41 975.13 at the 
date of death of the deceased. The fund rules also made provision for the 
payment of a widow’s and childrens’ pension. The fund investigated the death 
claim and found that there were 8 potential beneficiaries. At the claims committee 
meeting on 22 September 1997 it was decided to distribute the death benefit as 
follows: 

 
Beneficiary Relationship Percentage 

(%) 
Amount      

(R) 

Maria S. Mashiyi Wife 30 12 292.54 
Betty J. Mashiyi Child 10   4 197.51 
Margaret P. Mashiyi Child 10   4 197.51 
Moses Mashiyi Child 10   4 197.51 
Domeri S. Mashiyi Child 10   4 197.51 
Fikile P. Mashiyi Child   
Solomon K. Mashiyi Child 30 12 892.55 

Make Mashiyi Child   
  
[5] The monies for you, Fikile and Make were to be placed in a trust with interest 

retained in the fund. The lump sum was to be paid out to each child when they 
reached 21 years of age. Pursuant thereto, a trust was set up with ABSA Trust 
and the money for the 3 youngest children, in the sum of R12 892.55, was paid 
to the trust on 15 April 1998. You were also entitled to a children’s pension from 
the fund until the age of 18 years and this was paid to your guardian. When you 
turned 21 years of age in 2003 an amount of R5 209.90 was deposited into your 
bank account. ABSA Trust sent a letter dated 3 July 2003 to the last address it 
had on record for you informing you of the monies deposited into your bank 
account.  

 
Determination and reasons therefor 
 
[6]    You complain that the fund ought to have paid you more than R5 000.00 when 

your lump sum benefit was paid out to you on 13 June 2003. The payment of 
death benefits is regulated by section 37C of the Act, read in conjunction with the 
definition of a “dependant” in section 1. The primary purpose of this section is to 
protect those who were financially dependent on the deceased during his 
lifetime. It is the Board’s responsibility when dealing with payment of death 
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benefits to conduct a thorough investigation to determine the dependants, to 
thereafter decide on an equitable distribution and finally to decide on the most 
appropriate mode of payment of the benefit allocated. Section 37C(1)(a) of the 
Act is applicable to the present distribution because all 8 beneficiaries (not 6 as 
you allege in your complaint) were dependants of the deceased. 

 

[7]  In deciding on an equitable distribution among the dependants the trustees duty 
in this regard were cogently summarised in Sithole v ICS Provident Fund and 

Another [2000] 4 BPLR 430 (PFA), at paragraphs 24 and 25, as follows: 
 

  “When making an “equitable distribution” amongst dependants the board 
of management has to consider the following factors: 

 
● the age of the dependants; 
● the relationship with the deceased; 
● the extent of dependency; 
● the wishes of the deceased placed either in the nomination and/or his 

last will; and 
● financial affairs of the dependants including their future earning 

capacity potential. 
 

In making their decision, trustees need to consider all relevant information 
and ignore irrelevant facts. Further, the trustees must not rigidly adhere to 
a policy or fetter their discretion in any other way.” 

 
[8] In this matter it is evident that the trustees identified everyone who was 

dependant on the deceased. Following investigation the trustees decided to 
allocate the lump sum death benefit in the proportions mentioned in the table 
contained in paragraph 4 above. Apart from the lump sum death benefit, the 
fund also paid a spouse’s pension to your mother as well as a children’s pension 
to her until you had reached 18 years of age. The trustees are vested with 
discretionary power to decide on an equitable distribution of the death benefit.  It 
is trite law that only in instances where the functionary has exercised its 
discretionary powers unreasonably and improperly, or has unduly fettered its 
exercise thereof, that its decision can be reviewed.   

 
[9] In this case the trustees considered all the dependants and decided on an 

equitable distribution of the lump sum benefit as described in paragraph 4 
above. It is evident that the trustees considered the ages of the dependants, 
their relative need for support and their relationship to the deceased when 
arriving at a decision regarding the distribution of the lump sum benefit. I am 
satisfied that the board has acted reasonably and properly in this case, has 
taken into account all the relevant factors, and has not taken into consideration 
any irrelevant factors. Therefore, no legal grounds exist for me to alter its 
decision to allocate R4 297.52 to you. You do not complain about the fund’s 



 

 

4 

decision to place this money in a trust until you reach 21 years of age, so I 
assume that you are satisfied with this aspect.   

 
[10] As regards the lump sum of R5 209.90 you received from ABSA Trust (“the 

Trust”) in June 2003 after you turned 21 years of age, this is a matter that has to 
be taken up with the Trust rather than the fund since it is a separate juristic entity 
from the fund. This tribunal does not have jurisdiction over the Trust because it is 
not a “pension fund organisation” as defined in section 1 of the Act. If you intend 
pursuing the matter of the quantum of payment you received from the Trust you 
will have to institute legal proceedings in a court of law, which you ought to 
discuss with your legal representative. 

 
[11] In the result, your complaint cannot succeed in this forum.  
 
 
Dated at Johannesburg on this the                 day of                                      2008 
 
Yours faithfully 
 
 
 
 
___________________________ 
MAMODUPI MOHLALA 
Pension Funds Adjudicator 
 
 

 

 


