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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 OF 1956 (“the Act”): K K KGASOANE (“complain ant”) v FOOD AND 

ALLIED WORKERS UNION PROVIDENT FUND (“respondent”)  

 

[1]   INTRODUCTION 

 

1.1 This complaint concerns a delay in the distribution of a death benefit. 

 

1.2 The complaint was received by this office on 11 June 2008. A letter 

acknowledging receipt thereof was sent to the complainant on 7 July 

2008.  On the same date, the complaint was dispatched to the respondent 

giving it until 7 August 2008 to file a response to the complaint. Follow-up 

letters were sent to the respondent seeking a response and a response 

dated 27 January 2009 was received from NBC Administration Services 
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(“NBC”), the administrators of the respondent. This response was 

forwarded to the complainant for her to provide information which was 

sought by the respondent. The complainant submitted the said information 

to this office which was then dispatched it to the respondent’s 

administrators. No further submissions were received. 

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND  

 

2.1 The complainant is the former partner of the late Mr A.L. Mafolo (“the 

deceased”) who passed away on 18 September 2005. 

 

2.2 The deceased was employed by Dewfresh (Pty) Ltd until his death and by 

virtue of his employment he became a member of the respondent. 

 

2.3 Following the deceased’s death, a death benefit became payable. 

 

2.4 The distribution of the deceased’s death benefit has not been finalised by 

the respondent. 

 

 [3] COMPLAINT  

 

3.1 The complainant seeks this Tribunal to compel the respondent to finalise 

the distribution of the deceased’s death benefit. 

 

3.2 She submits that she was the partner of the deceased and a child, by the 

name of Ofentse Mmakwale Kgasoane, was born out of this relationship 

on 17 April 2004. 
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3.3 She submits that an inordinately long period has passed with the 

respondent failing to finalise the distribution of the deceased’s death 

benefit. 

 

3.4 She submits that she submitted all the documents which had been 

requested by the respondent in order to finalise the distribution of the 

death benefit. 

 

[4] RESPONSE 

 

4.1 The respondent confirmed the membership of the deceased and 

submitted that a resolution of the trustees to distribute the benefit as 

stipulated in section 37C of the Act was still awaited. 

 

4.2 It further requested the complainant to submit copies of the birth certificate 

of the child, identity documents as well as banking details of the 

beneficiaries. 

 

4.3 It submitted that a meeting was scheduled for 10 February 2009 and that 

at this meeting the issue relating to the deceased’s death benefit would be 

finalised. 

 

4.4 On 17 August 2010, it confirmed that the deceased’s death benefit had 

not been distributed to his beneficiaries as the trustees’ resolution was 

outstanding. 

 

[5] DETERMINATION AND REASONS THEREFOR  

 

5.1 Section 37C(1) of the Act deals with the disposition of pension benefits 

upon the death of a member. The relevant section in this matter reads as 

   follows: 
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“37C(1)(a) If the fund within twelve months of the death of the member becomes 

aware of or traces a dependant or dependants of the member, the benefit shall be 

paid to such dependant or, as may be deemed equitable by the board, to one of 

such dependants or in proportions to some of or all such dependants.”  

 

5.2 In terms of section 37C of the Act the board of the trustees has 12 months 

within which to trace the deceased’s dependants and effect payment of 

the benefit. It has been held that the duty to pay is not dependent on the 

expiry of the 12 month period, but is dependent on whether or not the 

board is satisfied that it has investigated and considered the matter with 

due diligence and is in a position to make an equitable allocation (see 

Dobie NO v National Technikon Retirement Pension Fund [1999] 9 BPLR 

29 (PFA) at 38C-G).  

 

5.3 In casu, a period of five years has elapsed without  the respondent having 

finalised the distribution of the deceased’s death benefit.  No convincing 

reasons have been advanced by the respondent to explain the inordinate 

delay in the distribution of the deceased’s death benefit other than that the 

trustees’ resolution is still outstanding. This explanation is unacceptable. A 

copy of this determination is being forwarded to Registrar of Pension 

Funds as well as the Head: Surveillance and Enforcement, Registrar of 

Pension Funds, for possible action against the trustees of the respondent 

for what would appear to be a gross dereliction of duties by the trustees.  

 

[6] ORDER 

In the result, the order of this Tribunal is as follows:- 

6.1    The respondent is ordered to pay the death benefit, together with interest 

thereon at 15.5% per annum computed from 18 September 2005 to date 

of payment, to the identified dependants of late Mr A.L. Mafolo in terms of 

section 37C of the Act within 14 days of the date of this determination. 
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DATED AT JOHANNESBURG ON THIS 6 TH DAY OF JUNE 2011 

 

 

____________________________________ 

DR EM DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

Cc: Food and Allied Workers Union Provident Fund 

 C/o Mr Frans Phakgadi 

 NBC Fund Administration Services (Pty) Ltd 

PO Box 32528 

BRAAMFONTEIN 

2017 

     

Fax: 086 679 5003 

 

Cc: Head: Surveillance and Enforcement, 

 Registrar of Pension Funds,  

 P O Box 35655, 

 MENLO PARK  

 0102 

  

 Fax:   012 346 5915 

    

Section 30M filing: Magistrate’s Court              

Parties Unrepresented            

   

  

 

 

 


