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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT  

NO. 24 OF 1956 (“the Act”): IVN LOUW (“the Complain ant”) v ALEXKOR GROUP 

PENSION FUND (“the Respondent”) 

 

[1] INTRODUCTION 

 

1.1 This complaint relates to a delay in the payment of the withdrawal benefit 

due to a member of a fund.  

 

1.2 The complaint was received by this office on 20 March 2007, and a letter 

acknowledging receipt thereof sent to the complainant on 9 May 2007. On 

4 May 2007 a letter was dispatched to the respondent requesting it to 

submit its response to the complaint by no later than 4 June 2007. The 
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response, dated 29 May 2007, was received on 4 June 2007 and was 

subsequently forwarded to the complainant for a reply. No reply has been 

received from the complainant. 

 

1.3 This complaint was referred to the conciliation service for hearing on         

7 April 2009 in order to afford the parties an opportunity to settle the 

matter. However, the parties could not reach a settlement and the matter 

was referred for adjudication. The determination and reasons therefore 

appear below. 

 

[2] THE COMPLAINT  

 

2.1 The complainant is dissatisfied about the delay in the payment of his 

withdrawal benefit by the respondent.  According to him, he left 

employment on 16 October 2003, yet his withdrawal benefit was only 

transferred to the retirement annuity fund of his choice on 19 October 

2004.   

 

2.2 The complainant contends that if his benefit had been transferred within a 

reasonable period after his withdrawal from the fund, his benefit would 

have participated in the investment growth of between 12% and 15% 

which was achieved by Sanlam Life Insurance Limited over that period.   

 

[3] THE RESPONSE 

 

3.1 The respondent submits that the complainant’s membership of the fund 

terminated in November 2003 when his services with his erstwhile 

employer, Alexkor, were terminated. The respondent states that the last 

contribution received in respect of the complainant was received at the 
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end of August 2003, and that a dismissal quotation was drawn up in 

September 2003. 

  

3.2 However, it is stated; no withdrawal notification was received from the 

employer. According to the respondent, in November 2003 it enquired 

from the employer regarding the same, and was informed by the employer 

that the complainant had refused to sign the withdrawal notification form 

before the finalization of proceedings that had been instituted before the 

CCMA by the complainant against the employer.  

 

3.3 The respondent further states that it only received the signed withdrawal 

notification form on 17 September 2004, on the strength of which it 

transferred the complainant’s withdrawal benefit to a retirement annuity 

fund administered by Sanlam on 19 October 2004.  The respondent states 

that it could not process the complainant’s benefit payment until it had 

received the withdrawal notification. It concludes that neither its 

administrator nor itself is at fault for the delay, and that the complainant 

received his correct benefit entitlement in terms of the rules.  

 

[4] DETERMINATION AND REASONS THEREFOR  

 

4.1 The complainant submits that he has suffered loss as a result of the 

wrongful and culpable failure of the respondent to timeously transfer his 

withdrawal benefit to the retirement annuity fund of his choice.  

 

4.2 It is a principle of our law that a creditor is not entitled to interest on a debt 

owed to him by another simply because the debtor has been failed to 

settle the debt. As Nienaber AJA stated in Commissioner for Inland 

Revenue v First National Industrial Bank Ltd 1990(3) SA 641 (A), at 645:  
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“…I am not aware of any principle of law which entitles one party to demand 

interest at the legal rate from another simply because the former has been 

deprived of the benefits and fruits of the money which he had paid to the latter. 

Baliol Investment Company (Pty) Limited v Jacobs 1946 TPD 269 suggests the 

opposite: that interest is not ipso facto recoverable; it would be payable only if the 

parties had so agreed or if the payee was in mora.” 

 

4.3 Although there was no agreement, in the strict sense, between the parties 

in this matter that late payment interest would be paid, Rule 13.6 provides 

that late payment interest may be payable on any lump sum benefit due to 

a member or beneficiary on such member’s death, retirement, or leaving 

service, or on any amount transferred for the member’s benefit to another 

approved retirement fund.   

 

4.4 In response to a query from my Senior Assistant Adjudicator regarding 

whether or not late payment interest was paid on the complainant’s 

benefit, the respondent stated as follows in a letter dated 16 November 

2007: 

 

 “Herewith a breakdown of the benefit paid to the member: 

 

 Benefit payable on exit date of 31 August 2003  R586 654 

 Benefit actually paid on 13 October 2004  R622 713 

 Therefore total interest paid (rate approx 6% p.a.) R  36 059 

  

It is the policy of the Fund to pay late payment interest on all benefits paid late at 

a rate equal to the Standard Bank call rates...” 

 

4.5 Having regard to the fact that the complainant has received late payment 

interest at the rate of 6% per annum on his benefit, the quantum of his 

loss, if proven, has been reduced.  According to him, the quantum of his 

loss is between 12% and 15% per annum. As there is no automatic 

entitlement to late payment interest, the complainant still has to prove, 
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with regard to the remaining amount claimed that the respondent was in 

mora. Thus, the respondent’s liability will be proven if the following 

requirements of mora debitoris are met: 

 

• The debt was due and enforceable.  

 

• The delay was wrongful; 

 

• The delay was due to fault on the part of the debtor; 

 

• Performance was possible notwithstanding the delay. 

  

4.6 Payment of the benefit became due and enforceable “as soon as possible 

after the date of [the complainant’s] leaving service”(see Rule 7.2.1). 

However, it appears that payment was not effected at that stage because 

the complainant had refused the employer’s request to sign the withdrawal 

notification form before the completion of proceedings that he had 

instituted before the CCMA. That assertion has not been disputed by the 

complainant. The respondent states that without the signed withdrawal 

notification form, it was not able to process the complainant’s benefit.  

  

4.7 Under those circumstances, there was no fault on the respondent’s part 

for the delay, nor was performance possible despite the delay.  

 

4.8 In the result, the principles of mora debitoris have not been met with 

regard to the additional loss, if any, that the complainant sustained as a 

result of the delay. Furthermore, the complainant having been 

compensated by the payment of late payment interest at the rate of 6% 

per annum, he has not suffered any loss. 
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[5] ORDER 

 

1. In the instance, the complaint cannot succeed and it is hereby dismissed. 

 

DATED AT JOHANNESBURG ON THIS               DAY OF AUGUST 2010 

 

 

 

____________________________ 

CHARLES PILLAI 

PENSION FUNDS ADJUDICATOR 

 

 

Cc: The Principal Officer 

 Alexkor Group Pension Fund 

 Oranje Road 

 ALEXANDER BAY 

 8290 

 FAX: 027-831 1194 

 

Cc:  Ms Nancy Andrews 

 Legal Services 

 Alexander Forbes Financial Services 

 BENMORE 

 FAX: 011-669 2112 

 

SECTION 30M FILING: HIGH COURT 

 


