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Dear Mr. Masia, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT NO. 

24 OF 1956 (“the Act”) – A MASIA (“complainant”) v MUNICIPAL EMPLOYEES 

PENSION FUND (“respondent”)  

 

[1]  INTRODUCTION 

 

1.1  The complaint concerns the respondent’s refusal to pay the complainant’s 

withdrawal benefit.    

 

1.2 The complaint was received by this office on 15 October 2008. A letter 

acknowledging receipt thereof was sent to the complainant on                 

18 November 2008. On the same date a letter was dispatched to the 
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respondent giving it until 15 December 2008 to file its response to the 

complaint. A response was received from the respondent on 9 March 

2009. On 6 May 2009 the complaint was referred to conciliation in order to 

afford the parties an opportunity to resolve it. However, the parties could 

not reach settlement, so it was referred for adjudication.   

 

1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 

appear below. 

 

[2]  FACTUAL BACKGROUND  

 

2.1     The complainant was employed by the City of Tshwane Metropolitan 

Municipality (“former employer”) and resigned from employment on          

30 June 2007. He was a member of the respondent by virtue of his 

employment. Subsequent to his exit from his former employer, the 

complainant was employed by the City of Johannesburg Municipality, 

which is also a participating employer in the respondent. Upon termination 

of employment by the former employer, the complainant submitted a claim 

for payment of his withdrawal benefit. However, the respondent refused to 

comply with the complainant’s request.  

 

[3]  COMPLAINT  

 

3.1 The complainant is aggrieved by the respondent’s refusal to pay him a 

withdrawal benefit following his resignation from his former employer. The 

complainant accordingly requests this tribunal to order the respondent to 

pay his withdrawal benefit. 

 

 



 
 

3 

[4]   RESPONSE 

 

4.1 The respondent states that it has consistently communicated to the 

complainant that the rules of the fund do not allow for the payment of 

resignation benefits in his circumstances. In this regard, it referred to rule 

24(6) and submitted that in terms of this rule, a member of the fund is not 

entitled to receive a withdrawal benefit if he remains in the service of a 

local authority. The respondent submits that in terms of SARS GN 4 of 

1995, a withdrawal by members of a fund merely in order to access their 

pension fund benefits while still remaining in the employer is not 

permissible. The respondent provided an extract of the definition of 

“pension fund” in the Income Tax Act No. 58 of 1962 to substantiate its 

submissions.  

 

4.2 The respondent concludes by submitting that section 13 of the Act 

provides that the rules of a registered fund are binding on the fund, its 

members, shareholders and officers or any other person who claims under 

the rules.  

 

[5]        DETERMINATION AND REASONS THEREFOR  

 

5.1 The issue that falls for determination before this tribunal is whether or not 

the complainant is entitled to receive a withdrawal benefit in terms of the 

rules of the fund following his resignation from the former employer and 

subsequent employment by the City of Johannesburg Municipality. 

 

5.2 Section 13 of the Act provides that the rules of a registered fund are 

binding on the fund, its members, shareholders and officers, and on any 

person who claims under the rules, or whose claim is derived from a 

person so claiming. Because of the binding effect of the rules on the fund, 

the fund may only pay out to its members those benefits provided for in its 
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rules. The binding force of rules was emphasised by the Supreme Court of 

Appeal in Tek Corporation Provident Fund & Others v Lorentz 2000 3 

BPLR 227 (SCA), at 239 D-E, where Marais JA stated as follows: 

       

 “What the trustees may do with the fund’s assets is set forth in the rules. If what 

they propose to do (or have been asked to do) is not within the powers conferred 

upon them by the rules, they may not do it.” 

 

5.3 The relevant rule regulating membership of the fund is Rule 24(6), which 

reads as follows: 

 

   “A MEMBER shall not cease to be a MEMBER while he remains in the service of  

  a LOCAL AUTHORITY” 

 

5.4  Rule 39(1) of the rules of the fund regulates rejoining of service of a local 

authority and it reads: 

 

 “If a MEMBER leaves the service of a LOCAL AUTHORITY and is entitled to a 

benefit in terms of section 34(4)(b), 35(2) or 37(1) and he is thereafter re-

employed by the same or another LOCAL AUTHORITY before such benefit is 

paid to him, he shall no longer be entitled to such benefit and it shall not be paid 

to him: Provided that a MEMBER who leaves the service in terms of section 

37(2) shall be entitled to elect that his benefits also be retained by the FUND.” 

 

5.5 ‘Local Authority’ is defined in the rules of the fund as follows: 

 

 “a local authority as defined in section 1 of the Income Tax Act, 1962 (Act 58 of 

1962), as amended, and any municipal entity created in accordance with the 

 provisions of the Municipal Systems Act, 2000 (Act 32 of 2000) over which the 

LOCAL AUTHORITY exercises ownership or control as contemplated by that Act”  

 

5.6 In the present matter both the former employer and the City of 

Johannesburg Municipality are local authorities as defined in the fund 

rules. The complainant’s fund membership has not ceased because he 
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remains in the service of a local authority by virtue of his employment with 

the City of Johannesburg Municipality. It follows therefore, that the 

complainant is not entitled to a withdrawal benefit in terms of the fund rules 

at present. Thus, the respondent is correct in its refusal to pay the 

complainant a withdrawal benefit at present.   

 

[6] ORDER  

 

1. In the result, the complaint is dismissed. 

 

DATED AT JOHANNESBURG ON THIS 30 th DAY OF JULY 2010 

 

 

 

__________     

CHARLES PILLAI 

PENSION FUNDS ADJUDICATOR 

 

Cc:  MUNICIPAL EMPLOYEES PENSION FUND 

 7 Disa Road 

 KEMPTON PARK 

 1620 

  

 Fax:  (011) 578 5300 

 Ref:  Mr Sabelo Wasa   

 

Section 30M filing: Magistrate’s Court 


