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Dear Madam 
 
Re:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT, 24 OF 1956 (“the Act”) – O MANGXOLA (“th e 
complainant”) v UNITED SERVICES TECHNOLOGIES PROVID ENT 
FUND (“the respondent”)  

 
1. Introduction  
 
[1.1]  The complaint concerns the alleged delay by the respondent to pay the 

complainant a portion of the death benefit that was allocated to her minor 
child following the death of her partner, Mr LJ Khubjana (“the deceased”).  

 
[1.2] The complaint was received by this office on 23 July 2007. A letter 

acknowledging receipt thereof was sent to the complainant on 19 
November 2007. On the same date a letter was dispatched to the 
respondent giving it until 19 December 2007 to file a response.  

 
[1.3] A response was received from the respondent on 21 August 2009. This 

response was forwarded to the complainant on 4 September 2009, in the 
event that she wished to make further submissions. On 31 March 2009, 
this tribunal received the complainant’s further submissions. 
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[1.4] Having considered the written submissions, it is considered unnecessary 
to hold a hearing in this matter. As the background facts are well known to 
the parties, only those facts that are pertinent to the issues raised herein 
shall be repeated. The determination and reasons therefor appear below. 

 
2. Factual Background  
 
[2.1] The complainant was involved in a relationship with the deceased who 

passed away on a date that is not clear from the submissions. A child 
named Karabo Mangxola was born out of the relationship between the 
complainant and the deceased. The deceased was a member of the 
respondent until he passed away. 

 
[2.2] Upon the deceased’s death, a lump sum death benefit of R322 530.06 

became available for distribution to his beneficiaries. The board of trustees 
of the respondent decided to allocate 15% (R48 381.46) of the death 
benefit to Karabo Mangxola and the balance was allocated to the 
deceased’s wife, mother and his other minor children. 

 
3. Complaint  
 
[3.1] The complainant contends that a portion of the death benefit that was 

allocated to her minor child (Karabo Mangxola) has not been paid to her. 
She states that she needs the benefit in order to pay for her child’s school 
fees and other necessities.  

 
4. Response  
 
[4.1] The respondent submitted that it investigated the beneficiaries of the 

deceased and identified the following people as dependants: 
 

Name Reason for dependency  Allocation of benefit  
Mavis Khubjana 32 year old wife of the 

deceased 
20% 

Leane Montso 11 year old daughter of 
Mavis 

11% 

Malesela Khubjana 4 year old son born of 
Mavis 

19% 

Ineeleng Khubjana 2 year old daughter born of 
Mavis 

21% 

Richard Langa 17 year old boy fathered by 
the deceased 

4% 

Karabo Mangxola 8 year old daughter 
fathered by the deceased 

15% 

Valerie Khubjana Mother of the deceased 
who was dependant on him 

10% 

 
 
 [4.2] The respondent indicated that the trustees considered the level of 
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dependency and the ages of each dependant before a decision was made 
to distribute the death benefit.  

 
[4.3] The respondent contended that several payments were made to the 

complainant in respect of her minor child, Karabo Mangxola. It submitted a 
breakdown of the payments that were made to the complainant in respect 
of her minor child. It reads as follows: 

 
“Amount due:  R48 381.46 
 Paid:   R6 040.00 (2006/01/17) 

R10 000.00 (2006/07/19) 
R3 000.00 (2006/12/29) 

 Interest to 16.09.2009 R5 373.08 
 Still due:  R34 714.54.” 

 
[4.4] It stated that the payments were in respect of school fees and education 

related costs for the complainant’s minor child. However, the respondent 
pointed out that it subsequently realised that the advance payments had 
not been used for the payment of education costs. It submitted that the 
trustees have reasons to believe that the complainant is not managing the 
benefit in the best interests of the child. It indicated that a decision was 
made to retain the remaining benefit in the fund and to pay the costs 
related to the child’s education directly to the school as an interim 
measure. 

 
[4.5] In its second response, the respondent indicated that the complainant was 

receiving an amount of R300.00 per month as maintenance before the 
deceased passed away. It indicated that the complainant was depleting 
her child’s benefit at a rate that exceeds the monthly maintenance she 
was receiving. Further, it contended that the complainant diminished her 
child’s benefit to an extent that the setting up of a trust for the benefit of 
the child was not feasible. Moreover, it stated that the remaining amount 
will be depleted if the trustees release more monies to pay the 
complainant’s creditors. 

 
5. Determination and reasons therefor      
 
[5.1] The issue that falls for determination is whether or not the respondent 

failed to comply with its statutory duties to pay the complainant the portion 
of the death benefit that was allocated to her minor child. 

 
[5.2] Section 37C of the Act governs the disposition of death benefits. It places 

a duty on the board of trustees to identify the beneficiaries of a deceased 
member and also vests the board with discretionary powers on the 
proportions and manner of distributing the proceeds of a death benefit. As 
with the exercise of any discretionary power, in effecting an equitable 
distribution the board is required to give proper consideration to relevant 
factors and to exclude irrelevant ones from consideration.  
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[5.3] It appears from the submissions that the complainant is not disputing the 
fact that advance payments were made to her in respect of her minor 
child. The essence of the complainant’s complaint is that no further 
payments were made since 2006.  

 
[5.4] The submissions indicate that the respondent stopped making payments 

to the complainant as she was not using the child’s benefit for the 
purposes of paying for the child’s education and other costs. It also 
appears that it was not possible to establish a trust fund as the 
complainant was depleting her child’s benefit. 

 
[5.5]   It is trite law that when paying a benefit to a minor, the benefit is normally 

paid to the guardian of the minor in a lump sum. As a legal guardian of a 
minor child, in common law, a parent has a duty, inter alia, to administer 
the property and assets of her/his minor child. Thus, the payment of the 
minor child’s benefit to her/his legal guardian is done in the ordinary cause 
of events unless there are cogent reasons for depriving the guardian of the 
duty to take charge of her/his minor child’s financial affairs and the right to 
decide how the benefit due to the minor should be utilised in the best 
interests of the minor child (see Malatjie v Idwala Provident Fund [2005] 1 
BPLR 45 (PFA) at para 12 and Dhlamini v Smith and Another [2003] 7 
BPLR 4894 (PFA) at 4901C-F).  

 
[5.6] Some of the factors to be considered by the board in determining whether 

a guardian should administer monies on behalf of her minor child were set 
out in the matter of Malatjie-supra at para 16 as follows: 

 
• the amount of the benefit; 
• the ability of the guardian to administer the monies; 
• the qualifications of the guardian to administer the monies; 
• the benefit should be utilized in such a manner that it can provide for the minor 

until she/he attains the age of majority. 
  
[5.7]  The facts indicate that the respondent deprived the complainant of the 

ability to administer the remaining amount of her child’s benefit due to the 
fact that she was not using the benefit correctly for the benefit of the child. 
The complainant did not dispute the respondent’s submission in this 
regard.  

 

[5.8]  The submissions indicate that a total amount of R19040.00 was paid to 
the complainant in 2006. A further amount of R34 714.54, which includes 
interest to September 2009 in the amount of R5 373.08 is still due to the 
complainant. It appears that the respondent could not release the 
remaining amount due to the fact that the complainant failed to engage 
with the fund constructively in order to ascertain the veracity of her claim. 
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[5.9]  It would appear that the complainant has demonstrated an inability to 
administer her child’s benefit properly. The fact that the trustees of the 
respondent had to stop making payment directly to her indicates that they 
have lost trust in her ability to properly administer the monies on behalf of 
her child. It is trite law that the best interests of a minor child is of 
paramount importance in any matter involving the child. 

 
[5.10] In light of the submissions, this tribunal is satisfied that the trustees of the 

respondent did not act unreasonably or contrary to the Act in depriving the 
complainant of the ability to administer her child’s benefit. There is nothing 
which suggests that the board of management took into account irrelevant 
factors or that they fettered their discretion in reaching their decision in this 
matter.  

 
6. Order  
 
[6.1] In the result, the complaint cannot succeed and is dismissed. 
 
 
DATED AT JOHANNESBURG ON THIS            DAY OF                       2010. 
 
 
Yours faithfully 
 
 
 
     
Dr EM DE LA REY 
PENSION FUNDS ADJUDICATOR 
 
 


