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Dear Sir 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 of 1956 (“The Act”): PITTERMAN K (“complainant”)  v CENTRAL 
RETIREMENT ANNUITY FUND (“first respondent”) AND SA NLAM LIFE 
INSURANCE LIMITED (“second respondent”) 

 
1.0. Introduction  
 
1.1. The complaint concerns the levying of charges against the complainant’s fund value 

following early retiral from the first respondent. 
 
1.2. The complaint was received by this office on 9 February 2007. A letter 

acknowledging receipt of the complaint was sent on 27 February 2007. On the same 
date letters were dispatched to the respondents, giving them until 29 March 2007 to 
file their responses to the complaint. Reponses from the respondents were received 
on 16 March 2007. No reply from the complainant was received. 

 
1.3. After reviewing the written submissions before this tribunal, it is considered 

unnecessary to hold a hearing in this matter. This tribunal’s determination and its 
reasons therefor appear below. 
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2.0. Factual Background 
 
2.1. The complainant applied for and was admitted to membership of the first respondent, 

which is a registered retirement annuity fund in terms of the Act, on 1 September 
2000. The second respondent is the underwriting insurer and administrator of the first 
respondent. The complainant’s membership was to endure until his chosen 
retirement date of 1 September 2009. However, on 7 September 2006 the 
complainant decided to take early retiral from the first respondent. The complainant’s 
fund value immediately before his decision to take early retiral from the first 
respondent was R323 887.79 (“pre-causal event fund value”). 
 

2.2. As a result of the complainant’s decision to cease contributions to the first 
respondent, the second respondent imposed a charge of R6 413.0616 for this causal 
event, resulting in the complainant’s fund value decreasing to R317 474.73 (“post-
causal event fund value”) on 7 September 2006. 

 
2.3. With effect from 1 December 2006 the Minister of Finance, in terms of section 72 

read with section 54 of the Long-term Insurance Act, no. 52 of 1998 (“LTI Act”) 
amended the regulations under the LTI Act (“the regulations”) to, inter alia, make 
provision for maximum limits regarding the values and charges that may be imposed 
on long-term policies such as the complainant’s retirement annuity fund policy. Since 
that causal event charge was within the regulatory limit of 35%, no enhancement was 
required. 

 
3.0 Complaint 
 
3.1 The complainant is aggrieved about the quantum of his fund value after the second 

respondent levied a charge, following early retiral from the first respondent. 
 
4.0 Response  
 
4.1. Responses were received from the Principal Officer of the first respondent, Mrs D E 

Ozrovech and the Legal Advisor of the second respondent Mr P G Jonker. 
 
 The first respondent’s response 
 
4.2 The first respondent submitted that it, and the second respondent, fulfilled their duties 

in terms of the rules, the Act, the Income Tax Act 58 of 1962 and sections 46 and 52 
of the LTI Act. 

  
4.3 The first respondent submitted that it is exempted from several provisions of the Act 

and that in order to qualify for this exemption, it may not have assets other than its 
claims under the policies taken out. Further, that it does not have investment funds or 
investment accounts for its members and does not do its own administration. 

 
4.4 The first respondent submitted that section 13 of the Act provides that the rules of a 
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registered fund shall be binding on the fund and the members, shareholders and 
officers thereof and any person who claims under the rules. In this regard, the 
second respondent quoted rule 6.1 of its rules as follows: 

 
“6.1 The FUND insurers the benefits payable in terms of the RULES by taking out a policy 

with the INSURER on the life of every MEMBER. The MEMBER himself chooses the 
type of policy range, which the INSURER makes available to the FUND for this 
purpose and the MEMBER accepts the investment risk accompanying his choice. The 
monetary value of the MEMBER’s benefits in terms of the FUND equals the value of 
the policy on this life.” 

 
4.5 The first respondent submitted that this complaint is not a “complaint” as defined in 

the Act as it is not about the execution of duties by the first respondent (or the 
second respondent) but is in effect about the execution of duties by the second 
respondent under the policy, particularly about a matter domestic to the policy, 
notably the actuarial substructure of the policy, which constitute “long-term insurance 
business” as defined in, and regulated under, the LTI Act. Further, that this complaint 
is not about maladministration of the first respondent by the second respondent 

 
The second respondent’s response 
 
4.7 The second respondent submitted that section 34 and 62 of the Insurance Act of 

1943 (“the insurance Act”) were the predecessors of section 46 and 52 of the LTI Act. 
Further that section 34 prohibited the insurer from charging policy premiums and 
providing policy benefits that were not in accordance with a table of the rates of 
premiums which the insurer ordinarily charges and undertakes to grant.  

 
4.8 It was submitted further that section 62 provided that if the policyholder does not pay 

the premium, the insurer had to maintain a policy for a period of grace and that if the 
premium was paid within the period of grace the policy had to continue or else it 
would lapse. Furthermore, the latter section required the insurer, if the premiums had 
been paid under the policy for at least three years, to make the policy paid up in 
which case no further premiums were payable. 

 
4.9 The second respondent advised that the adjustment for early termination was 

calculated in accordance with the actuarial rules of the policy approved by our 
statutory actuary in compliance with sections 46 and 52 (3) of the LTI Act. 

 
5.0. Determination and reasons therefor 
 
 Points in limine 
 
5.1. Life insurance companies, such as the second respondent, have a myriad insurance 

and retirement funding product-offerings for the investing public including, inter alia, 
life insurance policies, endowment policies, disability policies, funeral policies, 
medical insurance cover, collective investment schemes and retirement annuity 
policies. Depending on each individual’s particular investment requirements, some or 
all of these products will constitute the most appropriate insurance and investment 
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suite for the individual. Invariably, the insurers’ various product-offerings are 
governed by several different laws and regulations, as well as the terms and 
conditions of the policy documents it issues.  

 
5.2 It is trite law that retirement annuity funds are “pension fund organisations” as defined 

in the Act and are registered as such by the Registrar of Pension Funds. Retirement 
annuity funds must also be approved to operate as such by the Commissioner of the 
South African Revenue Service (“SARS”). As a result of retirement annuity funds 
being registered pension fund organisations they, and their members, enjoy certain 
concessions from their regulators that, for example, holders of life insurance policies 
or endowment policies do not. So, for example, members’ contributions to retirement 
annuity funds are tax deductible (up to a stipulated maximum percentage of taxable 
income) and boards of trustees oversee the operation of retirement annuity funds. 
Further, the Registrar of Pension Funds has, at his discretion, in terms of section 2(5) 
(a) of the Act on application exempted retirement annuity funds from compliance with 
section 5(2) of the Act (all moneys and assets belonging to a pension fund shall be 
kept by the fund and every fund shall maintain books of account and other records), 
section 9 (registered funds must appoint an auditor) and section 9A (registered funds 
must appoint a valuator). Retirement annuity funds do, however, have to comply with 
all other sections of the Act, including chapter VA of the Act, which provides for the 
establishment of this office and the adjudication of pension funds-related complaints 
by it.  

 
5.3 Before the Registrar of Pension Funds grants exemption to retirement annuity funds 

in terms of section 2(5)(a) of the Act, he must be satisfied that they have complied 
with Regulation 1 of the regulations promulgated under section 36 of the Act. Thus, 
the Registrar of Pension Funds will only grant audit-exemption to a retirement annuity 
fund on condition that:- 

 
“(a)The assets of the fund shall consist only of claims against one or more insurers, …; 
(b) The payment of every benefit in terms of the rules of a pension fund shall be made 

solely by one or more insurers; 
(c) The contributions payable to the pension fund shall not be paid into a bank account of 

the pension fund, but shall be paid direct to one or more insurers; and 
(d) One insurer shall accept the responsibility to act as administering insurer for the purposes 

of these regulations.” (emphasis added) 

5.4 In the present complaint one of the second respondent’s lines of business is to act as 
the first respondent’s underwriting insurer for retirement annuity fund benefits 
payable to the first respondent’s members. It is emphasized here that regulation 1 of 
the Act makes it clear that members pay their retirement annuity fund contributions to 
the underwriting insurer of the retirement annuity fund because the retirement annuity 
fund is prohibited from opening its own bank account and that the eventual benefit 
paid by the second respondent in its capacity as underwriting insurer of the first 
respondent retirement annuity fund is in fact a retirement annuity fund benefit 
payable in terms of the first respondent’s rules and the policy document issued to its 
member.  
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5.5 That section 46 of the LTI Act requires  contributions, benefits and other values of, 
inter alia, retirement annuity fund policies to be computed in terms of generally 
accepted actuarial practice and to be actuarially sound does not change the fact that 
this is a retirement annuity fund benefit, nor does it mero moto remove this office’s 
jurisdiction to determine whether the second respondent paid the correct benefit to 
the complainant and whether it did in fact comply with section 46 of the LT Act when 
computing the complainant’s fund value. Put simply, the fund value of the 
complainant is a retirement annuity fund value computed by the second respondent’s 
statutory actuary with reference to the principles of actuarial soundness required in 
section 46 of the LTI Act, pursuant to its duties as the underwriting insurer of the first 
respondent. This is necessary because the first respondent does not have its own 
auditor or valuator, or bank account for that matter. The second respondent, in its 
capacity as underwriting insurer and administrator of a retirement annuity fund, must 
ensure compliance with provisions of the LTI Act (fund values must take into account 
the actuarial soundness of the business), as well as the Act and rules of the first 
respondent.  

 
5.6 On a proper interpretation of the operation of retirement annuity funds there is no 

conflict between the LTI Act and the Act. The mere fact that fund values are 
computed having regard to section 46 of the LTI Act does not non-suit this tribunal of 
its statutory duty to determine complaints against pension fund organisations such as 
the first respondent. Therefore, this tribunal does have jurisdiction to determine 
complaints about fund values and benefits paid to retirement annuity fund members 
by underwriting insurers and administrators of retirement annuity funds because it is 
“pension fund business” rather than “long-term insurance business”. 

 
5.7 The second respondent also acts as the first respondent’s administrator meaning, 

inter alia, that it must ensure the correct allocation, investment and accounting of 
retirement annuity fund contributions it receives from the first respondent’s members, 
issue regular fund statements to members and effect correct payment of retirement 
annuity fund benefits to members when payable.  

 
5.8 The respondents raised a point in limine that this complaint does not constitute a 

valid “complaint” as defined in section 1 of the Act. A complaint is defined in section 1 
of the Act as follows: 

 
 ““complaint ” means a complaint of a complainant relating to the administration of a fund, the 

investment of its funds or the interpretation and application of its rules, and alleging- 
(a) that a decision of the fund or any person purportedly taken in terms of the rules was 

in excess of the powers of that fund or person, or an improper exercise of its powers; 
(b) that the complainant has sustained or may sustain prejudice in consequence of the 

maladministration of the fund by the fund or any person, whether by act or omission; 
(c) that a dispute of fact or law has arisen in relation to a fund between the fund or any 

person and the complainant; or 
(d) that an employer who participates in a fund has not fulfilled its duties in terms of the 

rules of the fund; 
 
but shall not include a complaint which does not relate to a specific complainant;” 
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5.9 It is common cause that the complainant is a member of the first respondent and that 
the second respondent is the underwriter and administering insurer of the first 
respondent. In essence, the complainant complains about the quantum of the causal 
event charges that were levied by the second respondent when he ceased his 
contributions to the first respondent. Further, with regard to the role of the trustees of 
the first respondent, it is noted that the trustees cannot adopt a supine position when 
it comes to determining the charges and benefits paid out to members. Davis J (in 
whose judgment Le Grange AJ concurred) in Central Retirement Annuity Fund v 
Adjudicator of Pension Funds and Others [2005] 8 BPLR 655 (C) at 660C crisply 
summed up the role of retirement annuity fund trustees in this regard as follows:- 

 
“The Rules of the Fund set out its essential purpose as being to provide benefits to members 
upon retirement. The fact that applicant may be exempt in terms of the applicable law from 
audit cannot exempt it from playing a role in the fulfillment of its purpose. In any event, 
applicant is a pension fund organization and has separate legal personality in terms of s51 
(a) (sic) of the Act. It cannot simply be treated as an illusionary ‘go between’ the members 
such as second respondent and Sanlam Life. It should be accountable to its members and 
hence be subject to the discipline of the Act’s complaint mechanism.” 

 
 

5.10 Before this tribunal can determine a retirement annuity fund complaint it must satisfy 
itself firstly, that the complaint relates to the administration of a retirement annuity 
fund, the investment of retirement annuity fund moneys or the interpretation and 
application of retirement annuity fund rules and, secondly, the complainant must aver 
at least one of the four allegations required in the second part of the definition of a 
complaint.  

 
5.11 In analysing the first leg of the definition of a complaint it is evident that the present 

complaint concerns:-  
 

5.11.1 the administration of the first respondent, i.e. the complainant questions 
the quantum of charges levied by the second respondent on cessation 
of contributions to the first respondent and the correctness of the 
retirement annuity fund value available to him as a member after the 
cessation of contributions to the first respondent; 

 
5.11.2 the investment of retirement annuity fund contributions made by the 

complainant to the second respondent (regulation 1 of the Act clearly 
states that these are retirement annuity fund contributions, not payment 
of insurance premiums). This is the case because any charges on 
cessation invariably cease the available investment sum and the 
eventual investment return received by a retirement annuity fund 
member; 

 
5.11.3 the interpretation and application of the first respondent’s rules (and 

terms and conditions of the policy document) because it is alleged that 
the charges deducted on cessation of contributions were contrary to the 
rules and policy document.  
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5.12 As regards the second leg of the definition of a complaint, it is evident from a reading 
of the complaint that the complainant alleges that he has suffered financial loss as a 
result of the excessive or unlawful charges that were levied by the second 
respondent, which negatively impacted on the complainant’s investment value and 
the quantum of the eventual benefit that he will receive from the first respondent. The 
import of this is that the complainant alleges that the decision taken by the second 
respondent (being the “any person” referred to in part (a) of the definition of a 
complaint) to cease his fund value was in excess of the second respondent’s powers 
in terms of the rules and policy document, or an improper exercise of its powers.  

 
5.13 Secondly, the complainant alleges there was an unlawful or excessive cessation in 

fund value pursuant to the complainant’s cessation of contributions, which amounts 
to an allegation that the complainant has sustained financial prejudice as a result of 
the maladministration of the first respondent by the second respondent. Thirdly, the 
complainant alleges that the second respondent was not entitled to levy the charges 
it did on his cessation of contributions. This amounts to a dispute of fact or law 
between the complainant and the respondents. 

 
5.14 Thus, this tribunal is of the view that on a clear reading of the complaint the 

complainant, who is not a lawyer or insurance salesman, makes all the requisite 
averments to qualify his complaint as a proper “complaint” in terms of the definition in 
section 1 of the Act. 

  
5.15 This tribunal’s conclusion that it has jurisdiction to adjudicate complaints by members 

of retirement annuity funds concerning their fund values and that these complaints 
constitute valid “complaints” against the respondents as defined in section 1 of the 
Act is supported by at least two judgments of the High Court of South Africa, viz. 
Central Retirement Annuity Fund v Adjudicator of Pension Funds and Others [2005] 
8 BPLR 655(C) at 660C-E and Old Mutual Life Assurance Company (SA) Limited v 
Pension Funds Adjudicator and Others [2007] 1 BPLR 117 (C) at 124B-C, to which 
the respondents are referred. The points in limine are accordingly dismissed. This 
tribunal shall now attend to the merits of the complaint. 
 
The merits 
 

5.16 The complainant is aggrieved that the second respondent levied charges against his 
fund value. The respondents contend that the policy documents and the rules of the 
first respondent permit them to levy charges in case of causal events. The policy 
document provided by the second respondent reads as follows: 

 
   “7. ADVANCEMENT OR POSTPONEMENT OF MATURITY BENEFITS 

At the election of the assured, the benefits at maturity shall become available partially 
or in full on any date from the fifty fifth and up to the seventieth birthday of the 
assured. 

 
Subject to the provisions of disability benefits, if any, under the policy, the maturity 
benefits may also become available partially or in full at any time after the 
commencement of the policy if the assured can prove to the satisfaction of Sanlam 
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that he suffers total and permanent disability. 
 

In the event of an advancement or postponement the various sums and provisions 
of this policy shall be amended as determined by Sa nlam .” (emphasis supplied) 

 
5.17 This tribunal needs to determine the basis for imposing a causal event charge and 

whether the causal event charge levied by the second respondent represented a 
reasonable basis for the determination thereof. In this regard Fourie J, in Old Mutual 
Life Assurance Company (SA) Ltd v Pension Funds Adjudicator and Others [2007] 1 
BPLR 117 (C) at paragraph 35, cogently noted that: 

 
 “The fact that the policy does not specify a formula according to which the paid-up reduced 

benefit is to be calculated, does not mean that Applicant has an unfettered discretion to 
arbitrarily determine a value in a manner that is unfair, unreasonable or capricious. In this 
regard, I am in agreement with Applicant’s submission that the provisions of the LTIA, referred 
to hereunder, dictate that the paid-up reduced benefit to which Second Respondent is entitled 
has to be calculated in accordance with generally accepted actuarial principles and practice.” 

 
5.18 Therefore, in ascertaining the reasonableness of the causal event charge levied by 

the second respondent this tribunal takes cognizance, firstly, of the provisions of 
section 46 of the LTI Act, which reads as follows: 

 
  “A long-term insurer shall not- 
 

(a) enter into any particular kind of long-term policy unless the statutory actuary is satisfied 
that the premiums, benefits and other values thereof are actuarially sound; 

(b) make a distinction between the premiums, benefits or other values of different long-term 
policies unless the statutory actuary is satisfied that the distinction is actuarially justified; 
or 

(c) award a bonus or similar benefit to a policy-holder unless the statutory actuary is satisfied 
that it is actuarially sound and that a surplus is available for that purpose.” 

 
5.19 Further, section 52 of the LTI Act prescribes the manner in which long-term policies 

are to be dealt with in the event of cessation of contributions. The insurer must have 
rules approved by the statutory actuary that prescribe a sound actuarial basis and the 
method to be used to value a long term policy in the event of a causal event 
occurring. Thus, the benefits and values attaching to a prematurely terminated policy, 
and any distinctions between it and policies that do not prematurely terminate, must 
be actuarially sound.  

 
5.20 Lastly, in addition to the requirement that causal event charges must be computed 

using generally accepted actuarial principles that ensure the actuarial soundness of 
the insurer, on 1 December 2006 the Minister of Finance promulgated regulations in 
terms of the LTI Act that stipulate maximum causal event charges in respect of 
causal events that occurred on or after January 2001. 

 
5.21 Therefore, in determining the reasonableness of the causal event charges imposed 

by the second respondent, this tribunal engaged the services of an independent 
actuary to assess the charges imposed. The actuary considered the first 
respondent’s rules, the policy terms, the provisions of the Act and LTI Act, generally 
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accepted actuarial principles and the regulations before reaching a conclusion on the 
reasonableness of the causal event charges. 

 
5.22 In the present case, a causal event charge of R6 413.06, which is 2% of the fund 

value, was imposed by the second respondent on 7 September 2007 when the 
complainant took early retiral. The actuary advised that he based his 
recommendation on the values provided by the second respondent and reviewed the 
information and associated data provided by the second respondent. He concluded 
that the charge levied against the complainant’s fund value was in line with the 
regulations and was fair and reasonable.  

 
5.23 Thus, on a sober consideration of the facts placed before this tribunal it has been 

shown that the second respondent did act in accordance with generally accepted 
actuarial practice, the provisions of the rules, the provisions of the policy document, 
the provisions of the LTI Act and the regulations. Moreover, as correctly submitted by 
the second respondent, the rules of a registered fund shall be binding on the fund 
and the members, shareholders and officers thereof and any person who claims 
under the rules. This tribunal accordingly finds that the evidence does not justify the 
complainant’s allegation that the causal event charges imposed by the second 
respondent were unfair, unreasonable and capricious in nature. 

 
6.0. Order 
 
6.1 This complaint is dismissed. 

 
 
Dated at Johannesburg on this               day of                                  2009 
 
Yours faithfully 
 
 
 
 
 
____________________ 
Mamodupi Mohlala 
Pension Funds Adjudicator 
 
 
Cc: Mrs D E Ozrovech: The Principal Officer 
 Central Retirement Annuity Fund 
 Sanlam Life 
 P O Box 1 

Sanlamhof 
7532 

 
 Fax: (021) 957 1507 
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Cc: Mr P G Jonker: Legal Advisor 

Sanlam Life Insurance Limited 
P O Box 1 
Sanlamhof 
7532 
 
Fax: 021 947 2767 

 
 Registered office of the fund  
 
 2 Strand Road 
 Belville 
 7532 
  
Section 30M filing: Magistrate’s Court 
 
Parties unrepresented 
  


