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Dear Madam, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION                        

FUNDS ACT NO. 24 OF 1956 (“the Act”):- L L EDGAR (“ complainant”) v 

MOMENTUM RETIREMENT ANNUITY FUND (“first respondent ”), MOMENTUM 

GROUP LIMITED (“second respondent”), SOUTH AFRICAN RETIREMENT 

ANNUITY FUND (“third respondent”) AND OLD MUTUAL LI FE ASSURANCE 

COMPANY (SA) LTD (“fourth respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the payment of pension interest. 
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1.2 The complaint was received by this tribunal from the office of the Long-

term Insurance Ombudsman on 28 November 2008. On 3 February 2009 

a letter acknowledging receipt thereof was sent to the complainant. On the 

same date a letter was sent to the first and second respondents 

requesting them to file a response to the complaint by no later than           

3 March 2009. A response dated 6 February 2009 was received from the 

second respondent. A response dated 10 March 2009 was received from 

the first respondent. On 23 March 2009 a letter was sent to the 

complainant requesting her to reply to the first and second respondents’ 

responses by no later than 3 April 2009. A reply dated 2 April 2009 was 

received from the complainant. A response dated 13 October 2009 was 

received from the fourth respondent. Further submissions were received 

from the complainant on 25 March 2010 and 9 June 2010.  

 

1.3 This complaint was referred to conciliation on 16 October 2009 in order to 

afford the parties an opportunity to settle the matter. However, the parties 

could not reach settlement, so the matter was referred to adjudication.   

 

1.4 After reviewing the written submissions before this tribunal it is    

considered unnecessary to hold a hearing in this matter. This tribunal’s 

determination and its reasons therefor appear below. 

 

[2] BACKROUND FACTS  

 

2.1 The complainant was married to Mr J. A. Edgar (“the former spouse”) and 

on 7 December 2000 the marriage between the parties was dissolved by 

a decree of divorce (“the court order”) issued by the Circuit Court of the 

Ninth Judicial Circuit in and for Orange County, Florida (United States of 

America). The divorce settlement agreement concluded between the 

parties was incorporated in the court order.  

 

2.2 Clause 6.c. of the settlement agreement, dealing with the pension 

consequences of the divorce, reads as follows:  
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                         “The parties have a series of accounts in South Africa in their respective 

names. Both parties agree that all accounts hereinafter set forth shall be 

changed from individual accounts in the respective party’s name to joint 

accounts and shall be equally owned by the parties. The parties shall be 

required to agree in writing as to disposition or decisions affecting any or all 

said accounts. The accounts are as follows: 

 

1. The parties have Retirement Annuities with Old Mutual in South Africa as 

follows: 

 

A. Account Policy in Husband’s name: 3421490, 3687269, 4131002, 

4826964, 5119781, 5381700, and 5386476. 

 

B. Account Policy in Wife’s Name: 4521916 and 7030329. 

 

2. There is a Retirement Annuity with Momentum Life in the Husband’s 

name, policy number UL5192877. 

 

3. ...”   

 

[3] COMPLAINT  

 

3.1 The complainant seeks an order directing the first and third respondents 

to pay her a share of the pension interest assigned to her in terms of the 

court order. The complainant states that while the fourth respondent has 

acknowledged and noted her pension interest entitlement in regard to the 

policies listed in the settlement agreement, the second respondent 

refuses to note her share of pension interest. 

 

3.2 The complainant further states that the respondents are refusing to pay 

her in terms of her entitlement, claiming that their legal departments hold 

the view that as the divorce decree was issued before the 13 September 

2007 amendments to the Act, she may only claim should the former 

spouse decide to claim a portion of the proceeds of the retirement benefit, 

or on early retirement. 
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3.3 The complainant further states that in terms of the recent amendments to 

the Act, the non-member spouse no longer needs to wait until the member 

spouse retires before she can claim pension interest awarded in terms of 

a court order.         

 

[4] RESPONSE 

 

First respondent’s response 

           

4.1 The first respondent states that it is trite law that in South Africa a foreign 

judgment is not directly enforceable, but constitutes a cause of action 

which will be enforced by our courts provided that the court which 

delivered the judgment had jurisdiction to hear the case. The judgment 

must be final and conclusive in its effect and may not have become 

superannuated.    

 

4.2 It is also required that the recognition and enforcement of the judgment by 

our courts should not be contrary to public policy and that the judgment 

was not obtained by fraudulent means. Exclusion will apply if the 

judgment involves the enforcement of a penal or revenue law of a foreign 

state and where enforcement of the judgment is precluded by the 

provisions of the Protection of Business Act No. 99 of 1978 (as amended) 

(citing Richman v Ben-Tovin 2007 (2) SA 283 (SCA) and Jones v Krok 

1995 (1) SA 677 (A)).   

 

4.3 The first respondent submits that its administrator, the second 

respondent, followed the determination of this tribunal in the matter of 

Rootman v MM Retirement Annuity Fund (PFA/GA/5871/05/VIA, 

unreported). The first respondent is confident that the second 

respondent’s interpretation of the determination “leaves little to the 

imagination” and that the second respondent had no discretion to deviate 

from the accepted regulatory principles that apply, as confirmed by this 

tribunal. The determination provides clear guidelines to the complainant 
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regarding what is required of her when she approaches a South African 

Court for the endorsement of a foreign court order. The complainant is at 

liberty to approach a South African Court to protect her pension interest. 

 

Second respondent’s response 

     

4.4 The second respondent filed a response in its capacity as the 

administrator of the first respondent. It advised that the settlement 

agreement is not binding because it does not specifically provide that the 

first respondent should pay the amount concerned to the complainant, nor 

is the pension interest defined and there is no order binding the first 

respondent to endorse the policy. 

 

4.5 The second respondent further states that the provisions of sections 7(7) 

and 7(8) of the Divorce Act No. 70 of 1979 (“Divorce Act”) must be 

complied with for the proper payment of any amount in terms of a divorce 

decree and for the decree to be binding on a fund. The complainant may 

consider seeking legal advice on an inter partes action to claim her rights 

in terms of the court order. 

 
Fourth respondent’s response 

 

4.6 The fourth respondent filed a response in its capacity as the administrator 

of the third respondent. It advised that the settlement agreement is 

unenforceable in terms of South African legislation. Section 37A of the Act 

provides that no benefit provided for in the rules of a registered fund shall, 

notwithstanding anything contrary contained in the rules of such fund, be 

capable of being reduced, transferred or otherwise ceded. Therefore, the 

third respondent cannot give effect to the court order as it would be illegal. 

Unfortunately, it was confirmed on more than one occasion that the former 

spouse’s interest was noted in its records. 

 

4.7 Changes to the Income Tax Act, No. 58 of 1962 (“Income Tax Act”) and 

section 37(4)(d) of the Act currently permit the non-member spouse to 



 
 

6

access her portion of the retirement benefit before a benefit is paid to the 

member spouse. It suggested certain changes to the court order in order 

to assist the third respondent to make payment to the complainant.  

 
4.8 The fourth respondent submits that the term “50% of pension interest” 

does not have the same meaning as 50% of the value of the policies. If 

the court order is to have the same meaning as “50% of the value of the 

policies” it will have to be carefully constructed to prevent future problems.   

 
4.9 The complainant and the former spouse seem to be currently residing in 

the United States of America (“USA”). Members who have emigrated may 

now apply for their full benefits to be paid in cash (subject to the possibility 

of income tax being deducted). If the former spouse wishes to retire from 

the third respondent he may receive the cash lump sum (i.e. he will not be 

forced to use two-thirds of the proceeds to purchase an annuity). The 

former spouse can then come to a separate agreement with the 

complainant to achieve the same object as the court order. 

 

[5]   STATEMENT OF DETERMINATION AND REASONS THEREF OR 

  

5.1 The issue for determination is whether or not the complainant is entitled to 

the payment of pension interest by the respondents.  

 

Foreign judgment 

 

5.2 The parties in this complaint are domiciled in the USA. Domicile plays an 

important role in determining whether the judgment of a foreign court will 

be recognised and given effect to in South Africa. The common-law 

procedure to have such a judgment recognised and enforced in South 

Africa is to bring an action in a South African court to make the foreign 

judgment its own (see Boberg, Law of Persons and The Family, Second 

Edition, page 94). 
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5.3 The present position in South Africa is that a foreign judgment is not 

directly enforceable, but constitutes a cause of action and will be enforced 

by our Courts provided that (i) the court which pronounced the judgment 

had jurisdiction to entertain the case according to the principles 

recognised by our law with reference to the jurisdiction of foreign courts 

(sometimes referred to as 'international jurisdiction or competence'); (ii) 

the judgment is final and conclusive in its effect and has not become 

superannuated; (iii) the recognition and enforcement of the judgment by 

our Courts would not be contrary to public policy; (iv) the judgment was 

not obtained by fraudulent means; (v) the judgment does not involve the 

enforcement of a penal or revenue law of the foreign State; and that (vi) 

enforcement of the judgment is not precluded by the provisions of the 

Protection of Business Act No. 99 of 1978 (see Jones v Krok 1995 (1) SA 

677 (A) at page 685). 

 

5.4 Paragraph 11 of the settlement agreement provides that the laws of the 

State of Florida govern the validity, construction, interpretation and effect 

of the entire settlement agreement. The complainant had not applied to a 

South African Court to have the court order recognised and enforced in 

South Africa. The court order is unenforceable as it stands. However, it is 

a cause of action upon which the complainant may approach the courts to 

enforce her rights in South Africa. 

 
 
Validity of the settlement agreement    

   

5.5 The respondents submitted that the settlement agreement does not 

comply with sections 7(7) and 7(8) of the Divorce Act, or the definition of 

pension interest. Therefore, no pension interest is payable to the 

complainant.  
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5.6 Section 7(7)(a) of the Divorce Act reads as follows: 

 

                    “In the determination of the patrimonial benefits to which the parties to any 

divorce action may be entitled, the pension interest of a party shall, subject to 

paragraphs (b) and (c), be deemed to be part of his assets.”                                 

(Own emphasis) 

 

5.7 In turn, “pension interest” is defined in section 1 of the Divorce Act as     

follows: 

 

“‘pension interest’, in relation to a party to a divorce action who- 

 

(a) ... 

(b) Is a member of a retirement annuity fund which was bona fide 

established for the purpose of providing life annuities for the members 

of the fund, and which is a pension fund, means the total amount of 

that party’s contributions to the fund up to the date of the divorce, 

together with the total amount of annual simple interest on those 

contributions up to that date, calculated at the same rate as the rate 

prescribed as at that date by the Minister of Justice in terms of section 

1 (2) of the Prescribed Rate of Interest Act 1975 (Act 55 of 1975), for 

the purposes of that Act.” (Own emphasis) 

 

5.8 The settlement agreement does not comply with the definition of pension 

interest as quoted above. Firstly, the agreement does not use the term 

“pension interest.” Secondly, it purports to assign 50% of the maturity 

value of the policies to the complainant. It is clear from the definition of 

“pension interest” that a non-member spouse is only entitled to pension 

interest calculated as at the date of divorce rather than on maturity. 

Thirdly, “pension interest” in a retirement annuity fund equals the 

member’s contributions plus prescribed interest thereon up to the date of 

divorce. The settlement agreement does not compute “pension interest” 

as stipulated in the Divorce Act. Therefore, clause 6.c. does not comply 

with the definition of pension interest and the respondents cannot enforce 

it.  
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5.9 Clause 6.c. constitutes an attempt to cede or assign 50% of the policies to 

the complainant rather than a pension interest claim. However, the 

policies cannot be ceded to the complainant because section 37A of the 

Act provides that a pension benefit may not be ceded, assigned, reduced 

or transferred in any form whatsoever, other than the limited instances as 

set out in the Act itself. It reads as follows: 

   

               “(1) Save to the extent permitted by this Act, the Income Tax Act, 1962 (Act No.58 

of 1962), and the Maintenance Act, 1998, no benefit provided for in the rules of 

a registered fund (including an annuity purchased or to be purchased by the 

said fund from an insurer for a member), or right to such benefit, or right in 

respect of contributions made by or on behalf of a member, shall, 

notwithstanding anything to the contrary contained in the rules of such a fund, 

be capable of being reduced, transferred or otherwise ceded, or of being 

pledged or hypothecated, or be liable to be attached or subjected to any form of 

execution under a judgment or order of a court of law, or to the extent of not 

more than three thousand rand per annum, be capable of being taken into 

account in a determination of a judgment debtor’s financial position in terms of 

section 65 of the Magistrate’s Court Act, 1944 (Act No. 32 of 1944), and in the 

event of the member or beneficiary concerned attempting to transfer or 

otherwise cede, or to pledge or hypothecate, such benefit or right, the fund 

concerned may withhold or suspend payment thereof: Provided that the fund 

may pay any such benefit or any benefit in pursuance of such contributions, or 

part thereof, to any one or more of the dependants of the member or 

beneficiary or to a guardian or trustee for the benefit of such dependant or 

dependants during such period as it may determine.” (Own emphasis) 

 

5.10 In the circumstances, clause 6.c. is unenforceable against the 

respondents because the purported cession is not a claim for pension 

interest (see Taljaard v Haggie Pension Fund and Others [2004] 9 BPLR 

6099 (PFA) at paragraphs 20-23).  

 

5.11 The respondents have suggested alternatives for the payment of the 

proceeds from the retirement annuity fund policies. 
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[6]   ORDER 

  

6.1   The complaint cannot succeed and is dismissed. 

 

SIGNED IN JOHANNESBURG ON THIS 31 st DAY OF JANUARY 2011 

 

 

 

____________________________________ 

DR. E.M. DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

  

 

 

Cc:  Attention: Mrs. Isabel Rademan 

            Momentum Retirement Annuity Fund 

            Momentum Group Limited 

            P.O. Box 7400 

            CENTURION 

            0046 

         

              Fax:   (012) 675 3911 

 

Cc:       South African Retirement Annuity Fund 

 C/o Old Mutual Life Assurance Co Ltd 

 P O Box 201 

 MUTUAL PARK 

 7451 

  

             Fax:   (021) 509 1225 

 Ref:   Mr. P. Spreeuwenberg  

 

 Registered Office of Fund:   268 West Avenue  

          CENTURION 

                                              0046 
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Registered Office of Fund:  Mutual Park  

                     Jan Smuts Drive 

                                           PINELANDS 

                     7405  

 

Section 30M Filing: High Court 

Complainant represented by De Villiers, Evans & Petit 


