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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT NO. 

24 of 1956 (“the Act”): P J DURAND (“complainant”) v JOHANNESBURG 

MUNICIPAL PENSION FUND (“first respondent”), NMG CO NSULTANTS & 

ACTUARIES (PTY) LTD (“second respondent”) AND CITY OF JOHANNESBURG 

(“third respondent”)    

 

[1]  INTRODUCTION 

 

1.1 The complaint concerns the discrepancy between the complainant’s 

pensionable emoluments and the actual rate of contributions that were 

deducted from his salary, which affected his fund value in the first 

respondent.              
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    1.2  The complaint was received by this tribunal on 10 November 2008. A 

letter acknowledging receipt thereof was sent to the complainant on        

19 January 2009. On the same date a letter was dispatched to the first 

respondent giving it until 19 February 2009 to file a response. A response 

on behalf of the first respondent was received from the second respondent 

on 24 April 2009. This tribunal also received a response on behalf of the 

third respondent on 11 June 2009 from Bowman Gilfillan Incorporated. On 

23 June 2010 this tribunal received further submissions from the 

complainant. 

 

1.3  This matter was referred to conciliation on 7 May 2009 in order to afford 

the parties an opportunity to resolve the complaint. However, no resolution 

was reached and the matter was referred to adjudication. The 

determination and reasons therefor appear below. 

 

[2]   FACTUAL BACKGROUND  

 

2.1 The complainant is employed by the third respondent and is a member of 

the first respondent by virtue of his employment. He commenced his 

employment and membership of the first respondent on 2 February 1986. 

The first respondent is a pension fund registered under the Act and is 

administered by the second respondent.  

 

2.2 During 2001 the third respondent introduced new uniform retirement fund 

arrangements for its employees in order to eliminate racial disparities and 

to introduce a single fund for all employees. In November 2001 the third 

respondent issued a notice to terminate its participation in the first 

respondent and its “sister” fund, the City of Johannesburg Pension Fund 

(“CJPF”). However, the third respondent’s participation in the first 

respondent and the CJPF could not be finalised as a result of a dispute 

relating to the funding position of both funds. The funds took the view that 
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the third respondent was obliged to fund certain substantial unfunded 

benefits in the funds, while the third respondent disputed that it was 

obliged to do so.  

 
2.3 While negotiations were ongoing in order to settle the dispute, the funds’ 

liabilities continued to outgrow their assets as a result of annual salary 

increases. During 2003 the first respondent agreed with the third 

respondent that pensionable emoluments for the purposes of the first 

respondent’s rules would increase in future only by the general level of 

salary increase granted by the Council from time to time to all employees 

across the board. This meant that higher salary increases granted to 

employees would not be taken into account for the purposes of 

determining their pensionable emoluments.  

 
2.4 However, an administrative error occurred in the implementation of the 

salary increase policy agreed between the first and third respondents. This 

administrative error, which affected some members including the 

complainant, resulted in the third respondent granting some employees 

increases in salary that were higher than the general salary increase and it 

deducted and paid contributions to the first respondent on this higher 

salary level. In order to resolve this issue, the first and third respondents 

offered to refund the affected members the overpaid contributions to the 

fund, plus interest. The refund of the overpaid contributions now forms the 

basis of this complaint. 

 
2.5 The funds and the third respondent concluded a settlement agreement in 

November 2005 that resolved their dispute relating to shortfalls in funding 

and the restructuring of the funds. In April 2006 the settlement agreement 

was approved by the majority of members of both funds and the parties 

are in the process of implementing the agreement. 
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[3]   COMPLAINT  

 

3.1 The complainant submits that his pensionable emoluments do not reflect 

the actual rate of contributions that were deducted by the third respondent 

over the past three years, which was 9.5% of basic salary. He states that 

his post was re-graded in January 2006, which resulted in a salary 

increase from R16 579.05 to R20 367.00. The complainant was advised 

that in terms of the first respondent’s rules his pensionable emoluments 

have been restricted to his basic salary prior to 2005 plus the average 

annual general salary increases. He was further advised that the salary 

increase that was granted to him in January 2006 will not be considered in 

the calculation of his pensionable emoluments. 

 

3.2 However, the complainant asserts that his monthly pension contribution 

has remained at 9.5% of total monthly salary (including the salary 

increase) and he was not advised that his pension fund contribution rate 

had been restricted. Therefore, the complainant submits that as a result of 

the failure of the respondents to inform him of the restriction on his 

pensionable emoluments, he has a legitimate expectation that his pension 

benefit would be based on the actual pension contributions (including 

salary increases) that were deducted from his salary. 

 

3.3 The complainant requests this tribunal to determine whether or not the first 

and third respondents should be held liable to pay his pension benefits on 

the basis of the actual rate of contributions that were deducted from his 

salary as he believes that he has suffered financial prejudice in this regard. 

 

 [4]  RESPONSES  

 

  Response on behalf of the first respondent 
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         4.1 The second respondent filed a response on behalf of the first respondent 

in its capacity as its administrator. It submits that the policy of restricting 

increases in pensionable salary has been in existence since 2003 and was 

adopted in terms of the first respondent’s rules. It provided the reasons for 

and the background that necessitated this policy. 

          

         4.2  It confirmed that the third respondent advised the first respondent of its 

intention to terminate its participation in the fund, which it rejected on the 

basis that it had to fund a shortfall that existed in the first respondent. The 

first respondent had to take legal action against the third respondent in 

order to force it to continue paying contributions to the fund and also to 

continue funding certain benefit entitlements, which were in dispute. It 

indicated that the third respondent had also taken a unilateral decision to 

pay a lower rate of contribution on behalf of members to an alternative 

defined contribution fund.  

 

 4.3 In parallel to the legal action between the parties, there was a process of 

trying to reach a negotiated settlement relating to the rights of members 

and the fund’s liabilities. It avers that the objectives of the first respondent 

during the negotiation was to ensure that the first respondent has sufficient 

assets to meet its accrued liabilities as a closed fund without any further 

funding from the third respondent. However, while the negotiations were 

ongoing, the first respondent’s liabilities were growing with annual salary 

increases and other changes to pensionable emoluments. This led to the 

conclusion of an agreement between the first and third respondents, which 

provides that members’ pensionable emoluments would in future increase 

by the average level of salary increase granted by the Council from time to 

time to all its employees. This policy was communicated to members in 

various forms, as well as in benefit statements that were issued to them. 
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 4.4 The second reason that necessitated the introduction of a restriction on 

pensionable salary increases is that the third respondent implemented a 

programme which resulted in members moving from a basic salary 

structure to a total cost to employer package structure. The cost to 

employer structure had adverse implications for the financial well-being of 

the first respondent as it was open to manipulation by employees in 

relation to the pensionable salary component.  

 

 4.5 It confirmed that there were administrative errors in the implementation of 

the policy on the restriction of pensionable salary, which occurred after the 

third respondent granted certain employees, including the complainant, an 

increase in salary that was higher than the general salary increase. The 

first respondent’s administrator identified only a portion of the total salary 

increase as pensionable in terms of the salary increase policy. In the case 

of the complainant, the first respondent’s administrator correctly restricted 

his pensionable salary and he was provided with a benefit statement on 1 

October 2008 which reflects this fact. It emphasised that the reverse side 

of the benefit statement that was issued to the complainant referred to the 

restriction on pensionable salary increases. It submitted a breakdown of 

increases in pensionable salary in terms of the policy, which reflects a 

pensionable salary increase of 10.50% in July 2003 to 8.30% in July 2008. 

 

 4.6 The complainant’s pensionable salary in June 2003 was R13 124.15 per 

month, which increased to R20 661.34 per month by September 2008. It 

indicates that the outstanding issue is to refund the complainant and other 

similarly affected members their overpaid contributions. An audit exercise 

was completed and the first respondent returned all overpaid contributions 

for current members as at 30 September 2008 to the third respondent for 

onward payment to the relevant members. 
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 4.7 As regards the other issues that formed part of the dispute, it submits that 

a draft settlement agreement was concluded and was approved by the 

members. However, the settlement agreement was subject to one 

suspensive condition relating to the implementation of its investment 

strategy, which was difficult to fulfil. In conclusion, it stated that the agreed 

changes and the necessary rule amendments were submitted to the 

Financial Services Board (“the FSB”) for approval.  

 

 Third respondent’s response 

 

 4.8     Bowman Gilfillan Incorporated filed a response on behalf of the third 

respondent. It confirmed that the third respondent notified the first 

respondent of its wish to terminate its participation in the fund, which 

resulted in a legal dispute relating to the funding position of the fund and 

certain unfunded benefits. It also confirmed that the dispute was 

compounded by the fact that the first respondent and the CJPF’s liabilities 

were outgrowing their assets as a result of annual salary increases while 

attempts were being made to reach a negotiated settlement.  

 

 4.9 The definition of “pensionable emoluments” in rule 1 read with rule 

30(1)(a) of the first respondent’s rules gives the fund the right to limit 

annual increases in pensionable emoluments if it exceeds inflation. The 

above rule is important for a defined benefit fund such as the first 

respondent since increases in pensionable salary can place onerous 

additional liabilities on the fund. The risk to the funding level of the first 

respondent is acute in circumstances where the fund is likely to terminate 

or to become a closed fund.  As a result of the risk involved, it was agreed 

that pensionable emoluments for the purposes of the first respondent’s 

rules would increase only by the percentage of the general salary 

increases granted to employees who were members of the fund. It noted 

that the amount of the general salary increases by which pensionable 
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emoluments were increased during the preceding years exceeded inflation 

each year.   

 

 4.10 The third respondent and the funds concluded a settlement agreement 

which resolved all outstanding issues in relation to shortfalls in funding and 

the restructuring of the funds. The agreement required the third 

respondent to make a capital payment to the funds in an amount of R400 

million, which was later increased to R620 million. The agreement was 

approved by members in April 2006. Members had already been informed 

of the restriction on pensionable emoluments in 2003.  

 

 4.11 The first respondent decided to refund the overpaid contributions to the 

third respondent. However, it submits that this offer is clearly unacceptable 

to the complainant as he seeks an order that he be entitled to a benefit 

calculated on the basis of pensionable emoluments that are higher than 

the pensionable emoluments set out in the first respondent’s rules. It 

contends that the complainant is not entitled to be paid benefits that are 

not provided for in the first respondent’s rules and which are in excess of 

the amounts held in the fund for his benefit. 

 

 4.12 It avers that the decision to refund the overpaid contributions is just and 

equitable and it was followed in the matter of Pienaar JJ 

(PFA/GA/29201/08), which was settled at a conciliation hearing after Mr. 

Pienaar accepted a refund of the overpaid contributions. It also referred to 

the matter of Veldman v Cape Joint Pension Fund [2008] 1 BPLR 80 

(PFA), where this tribunal held that the question that needs to be 

determined is whether or not the fund should have large liabilities imposed 

on it without its consent, in circumstances where its remaining members 

and other participating employers will be prejudiced by having to subsidise 

unfunded benefits.  
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 4.13 It asserts that the complainant’s reliance on legitimate expectation is 

misplaced as there is case law which states that the rules of natural 

justice, of which legitimate expectation forms a part, have no automatic 

application in contractual matters (Embling v Headmaster, St Andrew’s 

College (Grahamstown) 1991 (4) SA 458). Further, it states that the 

principle traditionally relates to the need for procedural fairness in the 

exercise of an administrative function and there is no allegation of 

procedural impropriety in this matter.  

 

 4.14 In order for a claim for legitimate expectation to succeed, there must be a 

clear and unambiguous representation by the relevant decision-maker that 

gives rise to a reasonable expectation. The representation must be 

competent and lawful for the decision-maker to make (South African 

Veterinary Council and Another v Szymanski 2003 (4) SA 42 (SCA) at 

para 19). The complainant’s reliance on legitimate expectation is based on 

the fact that by deducting 9.5% from his salary, which exceeded the 

pensionable emoluments as defined in the first respondent’s rules, the 

third respondent represented that this amount was being contributed 

towards his pension fund. However, the complainant was informed of the 

restriction on increases in pensionable emoluments in various 

communications, the latest of which was on the reverse side of the benefit 

statement that was provided to him in October 2008. A communication in 

this regard was also provided to the complainant in 2003 by the second 

respondent. 

 

 4.15 Therefore, it submits that the complainant cannot rely on legitimate 

expectation as he was fully aware of the restrictions relating to increases 

in his pensionable emoluments. The complainant’s reliance on legitimate 

expectation is also unreasonable and is based on an expectation of the 

third respondent to do something that is unlawful in terms of the first 

respondent’s rules. In conclusion, it submits that the complainant will not 
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suffer any prejudice as he will be refunded all amounts that have been 

overpaid, plus interest.  

 

[5]   DETERMINATION AND REASONS THEREFOR   

 

  Introduction 

 

5.1   The issue that falls for determination is whether or not the complainant is 

entitled to have his pensionable emoluments in the first respondent 

computed on the basis of his actual salary, which was in excess of the 

general pensionable emoluments increases as agreed between the first 

and the third respondents.  

 

5.2 The complainant asserts that he has a legitimate expectation to have his 

benefit in the first respondent computed on this basis as the third 

respondent continued to deduct pension contributions based on his 

increased actual salary and he was not informed of any restriction on 

salary increases. In order to determine this issue, it is necessary to refer to 

relevant rules of the first respondent and other relevant policy provisions. 

 

The fund’s rules 

 

5.3 Rule 1 of the first respondent’s rules defines “pensionable emoluments” as 

follows: 

 

   “Pensionable emoluments ” means a member’s salary and – 

 

(a) such allowance as are specifically declared to be pensionable by his  

  employer; and 

 

(b) the rental value of any quarters which his employer specifically allows  

  him to occupy free of rental as a portion of his pensionable emoluments 
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or where his employer grants an allowance in lieu thereof as a portion of his 

pensionable emoluments: Provided that for the purposes of these rules no such 

amount shall exceed one-sixth of his basic salary: 

 

Provided further that, if the pensionable emoluments as contemplated are increased 

by a percentage greater than the percentage referred to in rule 30(1)(a), the 

Committee, after consulting the employer, the Council and an actuary, may 

determine his pensionable emoluments for the purposes of these rules.”  

 

5.4 Rule 30(1)(a) and (b) provide as follows: 

 

  “30(1) In each year the Committee shall- 

 

(a)  note the percentage increase in the Consumer Price Index for the 

 Witwatersrand for the previous calendar year. 

 

(b)   if the net rate of interest earned during the previous financial year as 

 determined in accordance with rule 48(2) is less than 9,5 per cent, 

 determine the percentage shortfall for that financial year.” 

 

5.5 Thus, from the definition of “pensionable emoluments” read together with 

Rule 30(1)(a) of the first respondent’s rules, the board of management 

may determine the limit of increases in annual pensionable emoluments. 

The board exercises this power in consultation with the employer, the 

Council and an Actuary and having regard to the Consumer Price Index 

(“CPI”) for Witwatersrand. The power to determine pensionable 

emoluments includes the right to prescribe restrictions on annual 

increases in pensionable salary if these exceed inflation. Put differently, if 

pensionable emoluments increase by an amount that exceeds inflation, 

the board is entitled to determine the amount of pensionable emoluments 

for the purposes of the first respondent’s rules. 

 

5.6 It is common cause that the first respondent was concerned about being 
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under-funded and during 2003 the board of the first respondent, after 

consulting the relevant parties, agreed that pensionable emoluments for 

the purposes of the rules would increase in future only by the percentage 

of the general salary increases granted to employees who were members 

of the first respondent, which increases were aligned to CPI. The agreed 

policy on increases on pensionable emoluments operates in such a way 

that any higher salary increase that is more than the prescribed 

percentage would not be taken into account for the purposes of calculating 

a member’s pensionable emoluments. The general annual percentage 

increase in July 2003 was 10.5%, in July 2004 it was 7.85%, in July 2005 it 

was 6%, in July 2006 it was 6%, in January 2007 it was 2%, in July 2007 it 

was 6.43% and in July 2008 it was 8.3%. 

 

5.7 This tribunal is satisfied that there was a rational basis for the restriction on 

increases in pensionable emoluments. Firstly, the limitation on increases 

in pensionable emoluments had to be implemented in order to deal with 

the increasing liabilities of the first respondent as a result of annual salary 

increases that were granted to employees while the parties were 

negotiating a settlement. Secondly, the restriction was important as the 

first respondent is a defined benefit fund and as a result any large 

increases in pensionable salary would place additional future liabilities on 

the fund, which it may not be able to honour. 

 

5.8 In this matter, the complainant’s pensionable emoluments increased from 

R13 124.15 per month in June 2003 to R20 661.34 per month in 

September 2008. The actual increase in his salary was higher than the 

general salary increase for all employees. The first respondent, in 

conformity with its rules, applied only the portion of the complainant’s total 

salary to his pensionable emoluments in terms of the salary increase 

policy. The first respondent acted properly in terms of its rules and the 

agreed policy on increases in pensionable emoluments in restricting the 
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complainant’s pensionable emoluments for fund purposes.  

 

5.9 The complainant did not suffer any loss or financial prejudice as he was 

not entitled to have his pensionable emoluments computed on the basis of 

increases to his pensionable emoluments that were higher than the agreed 

percentage. Further, for the respondent to grant the complainant the relief 

he seeks will be contrary to the first respondent’s rules (Rule 30(1)) and 

the policy on increases in pensionable emoluments. 

 

Communication to members 

 

5.10 The submissions indicate that all members were informed in 2003 of the 

restriction on increases in pensionable emoluments. The second 

respondent attached a letter that was sent to members in 2003, which 

reads as follows: 

 

          “Any member for whom pensionable emoluments increased after 30 June 2003 

by more than the general increase of 10.5% in July 2003 will be restricted to an 

increase of 10.5% unless his employer undertakes to fund the additional liability 

relating to the excess increase. The fact that the member may have paid 

contributions to the Fund based on the higher pensionable emoluments does not 

detract from this principle and does not mean that the member is entitled to 

benefits based on the higher pensionable emoluments. Excess member 

contributions paid on the higher pensionable emoluments will be refunded to 

members when the problems relating to pensionable emoluments have been 

resolved.”  

 

5.11 Members were also provided with benefit statements in October 2008 

which indicate, on the reverse side, that increases in annual pensionable 

emoluments have been restricted for the past five years to the Council’s 

general salary increase. It also states that the figure reflected on the 

benefit statements assume that a member received an increase of 8.3% in 

July 2008, being the general Council increase at that date.  
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5.12 Therefore, the complainant was adequately informed of the restriction on 

increases in annual pensionable emoluments. It follows that the first 

respondent complied with its duties in section 7D(c) of the Act by providing 

the complainant with adequate and appropriate information relating to 

increases on pensionable emoluments.  

 

5.13 The complainant made bare allegations that he was not informed of the 

restriction on pensionable emoluments. The respondents, on the other 

hand, provided this tribunal with documentary evidence which 

corroborates their submissions in this regard. 

 

Legitimate expectation 

 

 5.14  The complainant submits that the conduct of the third respondent in 

continuing to deduct his monthly contributions on the basis of his 

increased salary gave rise to a legitimate expectation that his pension 

benefits will be computed on the basis of his increased pensionable salary.  

 

 

 5.15 This tribunal has to consider whether or not the conduct of the third 

respondent referred to by the complainant gave rise to a legitimate 

expectation that his benefit will be based on his increased pensionable 

salary. In the matter of Administrator, Transvaal and Others v Traub and 

Others 1989 (4) SA 731 (AD) at 755, the court recognised that legitimate 

expectations are capable of including expectations which go beyond 

enforceable legal rights, provided they have some reasonable basis. The 

court emphasised that ‘legitimate or reasonable expectation’ may arise 

either from an express promise given on behalf of a public authority or 

from the existence of a regular practice, which the claimant can 

reasonably expect to continue. 
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 5.16 However, it has been held that the law only protects expectations that are 

legitimate (see National Director of Public Prosecutions v Phillips and 

Others 2002 (4) SA 60 (W)). To meet this criterion, the representation 

made by the functionary concerned must be clear, unambiguous and 

devoid of relevant qualification. In this matter, the complainant’s 

expectation is not legitimate or based on reasonable grounds as he was 

informed of the cap on increases to his pensionable emoluments. The 

complainant was reasonably aware that his pensionable emoluments will 

be based on the percentage of the general salary increases from time to 

time.  

 

 5.17 The complainant’s expectation is also contrary to the first respondent’s 

rules, which give the board of management the power to determine 

pension emoluments for the purposes of the fund’s rules. A legitimate 

expectation cannot be based on something that is unlawful (see South 

African Veterinary Council and Another v Szymanski 2003 (4) SA 42 

(SCA) at para 19). In light of submissions, the complainant’s reliance on 

the principle of legitimate expectation is misplaced and cannot succeed. 

 

 The refund of the overpaid contributions  

 

 5.18 The agreement that was concluded by the first and third respondents 

provides for a refund of all overpaid member contributions. Thus, a refund 

of the complainant’s excess contributions is the only solution as he cannot 

be entitled to a benefit which is not provided in the first respondent’s rules 

or that will be contrary to the rules. As set out in section 13 of the Act read 

together with the ruling in the matter of Tek Corporation Provident Fund 

and Others v Lorentz [2000] 3 BPLR 227 (SCA), a fund is bound to pay 

benefits in terms of its rules.  

 

 5.19 The respondents have confirmed they will refund excess contributions 
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plus interest. In terms of the first respondent’s rules and the policy on 

increases in pensionable emoluments, the complainant is not entitled to a 

benefit based on pensionable emoluments that are higher than the 

prescribed general salary increases that applies to all members.  

 

 [6]  ORDER 

  

1. In the result, the complaint is dismissed. 

 

DATED AT JOHANNESBURG ON THIS 17 th DAY OF JANUARY 2011  

 

 

___________________________________ 

Dr E M DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

Cc:   NMG Consultants and Actuaries (Pty) Ltd 

P.O. Box 3075 

RANDBURG 

2125 

  

 Fax:   (011) 886 2046 

 Ref:   IG Hunter 

 

Cc:  Bowman Gilfillan Inc 

 P O Box 785812 

 SANDTON 

 2146 

 

 Fax:   (011) 669 9001 

 Ref:   Chris Todd  

 

Registered office of fund :   

6 Plein Street 
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             JOHANNESBURG              

            

Section 30M Filing: Magistrate’s Court  

Parties unrepresented 

 

 

                    


