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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 OF 1956 (“the Act”): S VAN DER MERWE (“compl ainant”) v SOUTH 

AFRICAN RETIREMENT ANNUITY FUND (“first respondent” ) AND OLD 

MUTUAL LIFE ASSURANCE (SA) LIMITED (“second respond ent”)    

 

[1]       INTRODUCTION 

 

1.1 The complaint concerns payment of  commission to a broker. 

 

1.2  The complaint was received by this office on 10 March 2008. A letter 

acknowledging receipt thereof was sent to the complainant on 15 April 

2008. On 16 April 2008, a letter was sent to the second respondent 

informing it about the complaint and giving it until 16 May 2008 to 

respond to the complaint. A response was received from the 15 May 
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2008 respondent on 19 February 2009. No further submissions were 

received.   

 

1.3  Having considered the written submissions before this tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are well known to the parties, only facts which are 

relevant to the issues raised herein shall be repeated. The 

determination and reasons therefor follow.    

 

[2]  FACTUAL BACKGROUND  

 

2.1 The complainant applied for and became a member of the first 

respondent on 1 November 1985. The second respondent is the 

administrator and underwriting insurer of the first respondent. The 

complainant’s policy had a monthly recurring contribution of R42.10. 

The complainant issued an instruction to the second respondent to 

increase her monthly contribution with effect from 1 April 2004,             

1 February 2005 and 1 July 2006. The second respondent carried out 

the complainant’s instructions. Subsequently, the complainant noted 

that every time he increased his monthly contributions, there was a fee 

deducted from his fund credit for broker commission.          

 

[3]  COMPLAINT  

 

3.1 The complainant is dissatisfied with the fact that there is a broker 

commission fee still being deducted from his investment even though 

he is not receiving any advice from a broker. The complainant submits 

that he manages his investment directly with the second respondent 

and as such, there should not be a broker fee deductable from his 

investment.  

 

3.2 The complainant seeks a reasonable explanation as to the reason for 

imposing broker commission particularly since no broker is involved 
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with the running of his policy. 

 

[4] RESPONSE 

 

  Second respondent’s response 

 

4.1 The second respondent submitted that the complainant’s policy was 

issued with a contractual monthly contribution of R42.10 in terms of 

which payments commenced on1 November 1985. Contributions were 

received regularly until 1 August 1997 inclusive, after which the 

complainant requested that the monthly contributions be increased to 

R145.00 on 8 July 1997. On 5 September 2001, the complainant 

requested the contributions to be increased by an extra R100.00 so 

that the contribution with effect from 1 October 2001 was R245.00. The 

complainant subsequently issued further instructions to increase his 

monthly contributions with effect from 1 April 2004,    1 February 2005 

and 1 July 2006. The contribution history is as follows: 

  

 

Effective date 

Old 

premium 

New 

premium 

 

Period received 

1 November 1985 R42.10 - 1 November 1985 

1 September 1997 R42.10 R145.00 
1 September 1997 –  

1 September 2001 

1 October 2001 R145.00 R245.00 1 October 2001 – 1 March 2004 

1 April 2004 R245.00 R365.00 1 April 2004 – 1 January 2005 

1 February 2005 R365.00 R485.00 1 February 2005 – 1 June 2006 

1 July 2006 R485.00 R610.00 1 July 2006 - current 

  

 

4.2 The second respondent submitted that the complainant’s policy was 

issued under its Flexi Range of products, which are traditionally 

referred to as the older generation range of products. These older 

generation products did not provide a prospect of variable commission, 

a concept introduced when the new generation products were 

developed. The ability to negotiate commission is a distinct feature of 
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the newer generation products and the actuarial design thereof. In 

terms of the newer generation products, the benefit of commission that 

is not paid to an intermediary is credited for the direct benefit of a 

particular individual policyholder. The nature and design of the older 

generation products did not make provision for the commission content 

to become a negotiable item. As the commission is an invariable 

feature of this product range, it is not possible to adjust or remove the 

commission payable, regardless of the circumstances. Therefore, 

although the complainant prefers not to involve the services of a broker, 

it does not necessarily imply that the commission will be waived, or that 

he would become entitled to the commission concerned.   

     

[5] DETERMINATION AND REASONS THEREFOR  

 

5.1  The issue to be determined is whether or not the first respondent can 

deduct a broker fee from the complainant’s investment. The 

complainant has submitted that the broker fee’ should not be deducted 

from his investment since he receives any assistance from a broker. 

The first respondent submitted that the complainant’s type of policy 

does not allow for the waiver of broker commission.            

 

5.2   There are various costs which an insurer incurs in issuing and 

maintaining policies of insurance which are incurred at inception of the 

policy. These are some of the general expenses that are incurred by an 

insurer upon issuing a policy: 

 

• Marketing and distribution expenses - these vary from insurer to 

insurer in accordance with its methods of marketing through 

different distribution channels, the marketing and distribution 

expenses are linked to commission. 

 
• Acquisition expenses - these are incurred at inception of the policy; 

they include the cost of issuing the policy documents, loading of the 

policy onto the computer system and the like. 
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• Renewal expenses - these expenses are ongoing and they include 

the cost of maintaining computer systems, responding to queries, 

communicating with the policyholders and the like. 

 
•  Commission – most of the commission expense is incurred at 

inception of the policy and the rest is incurred through renewal 

commission.                   

 

5.3  In order to render policies actuarially sound, it is necessary that 

insurers levy charges against the investments made by the policy 

holders in order to recover the expenses. Such charges are accordingly 

not deducted at the same frequency as the expenses were incurred. 

Policies generally provide for the deduction of specified charges over 

the full term of the policy on the assumption that it will endure to term. 

The deduction of commission is permissible in terms of part 3 of the 

regulations of the Long-term Insurance Act No 52 of 1998. Upon 

inception of the complainant’s policy, the second respondent paid the 

broker fee upfront over a period of two years on behalf of the 

complainant. Thus, the second respondent has to recoup this cost from 

the complainant throughout the term of the policy as part of the monthly 

premium levy.         

  

5.4  For reasons submitted above, it therefore follows that the second 

respondent cannot cancel the ‘broker fee’ that is currently being 

deducted on the complainant’s investment because in effect the 

complainant owes the second respondent. This tribunal takes note of 

the second respondent’s submission that the nature of the older 

generation policies, such as the complainant’s, does not make 

provision for the commission to be a negotiable item, making it 

impossible to adjust or remove the commission payable, regardless of 

the circumstances. However, the second respondent has submitted 

that the complainant has the option to choose to stop the increases on 

the Flexi product and take out a newer generation Max policy in 
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addition to his existing Flexi policy as newer generation products cater 

for commission scaling.  

 

[7]  ORDER  

 

1.   In the instance, the complaint cannot succeed and is hereby dismissed. 

 

DATED AT JOHANNESBURG ON THIS 12 TH DAY OF OCTOBER 2011                           

 

 

 

____________________________________ 

DR E.M. DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

 

Cc:         Mr. Hein Landsberg              

             Principal Officer   

             South African Retirement Annuity Fund  

             P.O. Box 315 

             CAPE TOWN              

             8000 

  

 Fax:   021 504 9315   

 

Cc:        Miss J Van Zyl 

             Manager: Executive Management Support 

             Old Mutual Life Assurance (SA) Ltd 

             P.O. Box 201 

             MUTUAL PARK 

             7451 

 

             Fax:   021 509 5114     
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 Registered office of fund :  

 Mutualpark  

            Jan Smuts Drive 

            PINELANDS 

            7405 

   

Section 30M filing: High Court  

Parties unrepresented 

 

 

 

 

 


