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9459 

 

Dear Sir,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT   

NO. 24 of 1956 (“the Act”): S K TSOEUTE (“complaina nt”) v MINE EMPLOYEES 

PENSION FUND (“respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the payment of a withdrawal benefit following the 

termination of the complainant’s employment. 

 

1.2 The complaint was received by this office on 15 July 2009. On 17 August 

2009, a notice of set down for a conciliation hearing was sent to the 
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parties to attend a conciliation on 17 September 2009. On 24 August 

2009, the respondent requested the conciliation hearing to be cancelled 

as they were trying to arrange a means of resolving the issue with the 

Legal and Policy Division of SARS. On 15 February 2010 a copy of the 

complaint was forwarded to the respondent giving it until 15 March 2010 to 

file a response to the complaint. A response was received from the 

respondent on 25 May 2010. No further submissions were received. 

 

1.3 Having considered the written submissions before this tribunal, it is 

 considered unnecessary to hold a hearing in this matter. As the 

 background facts are well known to all the parties, only those facts    

 that are pertinent to the issues raised herein shall be repeated. The 

 determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND  

 

2.1 The complainant submitted that he was a contributing member of the 

respondent from 5 February 1997 until 19 July 2001. Upon being 

promoted from 20 July 2001, he contributed to Sentinel Mining Industry 

Retirement Fund (“Sentinel”) until he left service on 19 February 2008.  

 

[3] COMPLAINT  

  

3.1 The complainant submitted that he did not receive his withdrawal benefit 

 from the respondent and that he was told that he may not access it until 

his retirement age. 

  

3.2  The complainant is requesting this Tribunal to assist him in receiving his 

withdrawal benefit. 
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[4]  RESPONSE  

 

4.1 The respondent submitted that the complainant was a contributing 

member of the respondent from 5 February 1997 until 19 July 2001.  

 

4.2 The respondent further submitted that upon being promoted on 20 July 

2001, he contributed to Sentinel until 19 February 2008 when he left 

service.  

 

4.3 The respondent submitted that the complainant became a non-contributory 

member despite the fact that he did not make an explicit election within 6 

months of ceasing to be a contributory member. The complainant, it 

submits, became a non-contributory member by not terminating his 

membership. 

 

4.4 The respondent further submitted that the complainant was informed when 

he took a benefit from Sentinel that he cannot access his fund credit in the 

respondent until he is eligible for a retirement benefit.  

 

4.5 The respondent submitted that when the respondent’s structure was 

converted with effect from 1 March 2003, the complainant was credited 

with a conversion credit.  

 

4.6 The respondent further submitted that these restrictions were imposed by 

South African Revenue Services (“SARS”) to avoid tax arbitrage by 

members who take withdrawal benefits some years after leaving service 

when their tax rates had reduced. 
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[5]   DETERMINATION AND REASONS THEREFOR  

 

  5.1 The issue for determination is whether or not the respondent failed to                   

  comply with its duties in not paying the complainant his withdrawal                    

  benefit upon termination of his employment. 

 

5.2 The respondent submitted that the complainant became a non-contributory 

member by not terminating his membership and indicated that he is 

obliged to remain a member of the respondent until he is eligible for 

benefits in terms of rule 5 (retirement) or rule 6 (death or disability). 

 

5.3 In casu, the complainant left the service on 19 February 2008 and was 

paid his withdrawal benefit from Sentinel. The complainant ceased 

contributing to the respondent on 19 July 2001. Rule 21 (1) that was 

applicable at the time that the complainant was promoted provides as 

follows: 

 

  “Every employee in the service of an employer on the fixed date shall, as from 

 the fixed date, and every person subsequently becoming an employee shall, as 

 from the date of becoming an employee, become a member of the Fund. 

  Subject to the provisions of paragraphs (2) and (4) of Rule 23, a member shall 

 not be permitted to withdraw from membership of the Fund while he remains in 

 the service of an employer.”  

 

 Accordingly at that time since the complainant was still in the service of 

the employer, he could not receive his withdrawal benefit. 

 

5.4 The complainant left the service of his employer altogether on 19 February 

2008 and therefore he can be paid his withdrawal benefit from the 

respondent together with fund growth thereon. 
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[6] ORDER 

 6.1 In the result, the order of this Tribunal is as follows:  

 

6.1.1 The respondent is directed to pay the complainant his withdrawal 

benefit, less any permissible deductions in terms of the Act, plus 

the member’s fund growth to date of payment within 14 days of 

receipt of this determination.  

  

DATED AT JOHANNESBURG ON THIS 13th DAY OF JULY 2011  

 

 

 

_______________________________ 

DR EM DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

Cc:   Mine Employees Pension Fund 

 P O Box 61172 

 MARSHALLTOWN 

 2107 

 

 Ref: G Meyer 

 Fax:  011 481 8196 

 

    Registered address of the fund:   

    32 Princess of Wales Terrace 

    Sunnyside Park 

    PARKTOWN 

    2193 

 

Section 30M filing: Magistrates’ Court   
Parties unrepresented  


