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Dear Ms Heyns 
 
 
RE:  DETERMINATION IN TERMS OF SECTION 30M OF THE PENSIONS 

FUND ACT OF 1956 – P C HEYNS (“the complainant”) v FNB 
PENSION FUND (“the respondent”) 

 
1 Introduction  
 
1.1 The complaint concerns the repudiation of the complainant’s disability 

benefit claim by the respondent, a registered fund.  
 
1.2 The complaint was received by this office on 6 October 2006 and a letter 

acknowledging receipt thereof was sent to the complainant on 30 October 
2006. On the same date a letter was dispatched to the respondent giving it 
until 1 December 2006 to file its response to the complaint. A response 
was received from the respondent on 8 December 2006. This response 
was forwarded to the complainant on 10 January 2007. The complainant 
however omitted to reply.   

 
1.3 After considering the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 
determination and reasons therefor appear below.   
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2 Factual background  
 
2.1 The complainant is a member of the respondent from 24 April 1989. The 

complainant fell ill in 2004 and started taking treatment for alcoholism and 
depression and was admitted for treatment at the Ramot Centre for 
alcoholism.  

 
2.2 The complainant has been receiving therapy from one Dr Stephanie 

Badenhorst, who is a psychologist for generalised anxiety disorder, 
dependent personality failures and problems with primary support group. It 
was recommended by Dr Badenhorst that the complainant should stay in a 
stress-free environment and that she continues with therapy. 

 
2.3 On 18 April 2005, the complainant requested to be boarded and her 

application to the effect accompanied by the medical report compiled by 
Dr Badenhorst was submitted to the respondent towards the end of July 
2005. In his medical report Dr Badenhorst describes the complainant’s 
condition as fragile.  Dr Badenhorst opines that the complainant will not be 
able to continue with any of her duties in a working environment. After 
consultation with experts, the board was of the view that the complainant’s 
medical condition does not meet the criteria for disability espoused in its 
rules and thus repudiated the claim.  

 
3 Complaint  
 
3.1 The complainant is aggrieved by the decision of the board to repudiate her 

disability claim. She opines that the board of the respondent has 
misdirected itself by arriving at the decision and thus commissions this 
tribunal to investigate the matter.  

 
4 Response  

 
4.1 The respondent submits that on receipt of the complainant’s application for 

ill-health retirement, it sought the opinion of medical experts. It states that 
it enlisted the services of the Soma Initiative, who are experts on disability 
assessments. It states that it referred the complainant’s application for ill-
health to the said experts for assessment and recommendation.   

 
4.2 The recommendation from the Soma Initiative, the respondent submits, 

was received on 26 October 2006 and concluded that the complainant’s 
medical condition does not warrant her to be boarded .It further submits 
that the board repudiated the application on the strength of this medical 
evidence. 

 
 
 



 
 

3

4.3 The respondent submits that after the complainant had appealed against 
its decision, it sought a second opinion on the matter. The respondent 
states that the trustees referred the matter to Soma Initiative by the 
trustees for a reassessment. The respondent states further that the 
trustees also referred the appeal to Momentum Collective Benefits for 
assessment and to obtain a second opinion. They also arrived to the 
conclusion, it submitted, that the complainant is not unable to pursue her 
own or a similar occupation.   

 
4.4 The respondent contends that the board considered the recommendations 

of the medical advisors and formulated an opinion that the complainant’s 
medical condition does not warrant ill-health retirement and payment of 
the disability benefits provided for in the rules.  

 
4.5 According to the respondent, the trustees are not experts in assessing 

disability claims and as they make use of experts to provide them with 
guidance as per section 7D(e) of the Act. The respondent advises that the 
trustees have complied with the rules that require that they consult with 
their medical advisors before forming an opinion regarding the 
occupational ability of the member. The respondent submits therefore that 
the trustees have met their responsibilities in terms of the fund rules and 
applicable legislation and that the complaint must be dismissed.  

 
5 Determination and reasons therefor  
 
5.1 The issue that falls for determination is whether or not the respondent in 

repudiating the complainant’s disability claim has complied with the Act 
and the relevant rules.    

 
5.2 The payment of a disability benefit is governed by Rule 6 of the 

respondent’s rules which stipulates: 
 

 
“6.1 If at any time prior to the NORMAL RETIREMENT DATE a MEMBER, 

other than a DEFINED BENEFIT MEMBER, as a result of an accident, 
disease or illness, is in the opinion of the TRUSTEES after consulting the 
FUND’S medical advisers, unable to pursue his own occupation or a 
similar occupation for which he could be reasonably expected to become 
qualified by his knowledge, training , education, ability and experience , 
he will, be permitted to retire and the following provisions of Rule 9.3: 
Provided further that in the case of MEMBER, other than a DEFINED 
BENEFIT MEMBER, who had converted to the Defined Contribution 
structure on 1 January 1996, the benefit received by him shall not be less 
than the benefit he would have received if he had chosen to remain on 
the scheme as a DEFINED BENEFIT MEMBER. 

 
(1) The MEMBER will be entitled to retire from SERVICE and shall 

receive a PENSION as determined by Rule 4.1, subject to the 
provisions of Rule 3.1(3). Such PENSION will vest on the first 
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day of the month coinciding with or immediately following the day 
he leaves the SERVICE of the EMPLOYER. 

 
(2) When after consulting the FUNDS medical advisers, the 

TRUSTEES are of the opinion that the MEMBER is continuously, 
permanently and totally unable to undertake any form of 
employment whatsoever  and the PENSION described in (1) 
above is less than 75% of the MEMBER’S PENSIONABLE 
EMOLUMENTS , at the date of retirement, the TRUSTEE shall 
grant the MEMBER an additional PENSION such that the total 
PENSION will equal 75% of the MEMBER’S PENSIONABLE 
EMOLUMENTS, at the time.  Payment of this additional 
PENSION shall continue, subject to (7) below, until the earlier of 
the MEMBER’S attainment of his NORMAL RETIREMENT 
DATE and his death provided that all risk benefits provided shall 
be subject to the limitations set out in Rule 9.3, and may be 
deducted to the quantum which, on the evidence of the FUND 
ACTRUARY, can be supported by the risk reserve account 
together with the contributions available, being 3% of 
PENSIONABLE EMOLUMENTS, to fund risk benefits. 

 
5.3 The relevant section of the Act which provides that the rules of the fund 
 are paramount is section 13, which reads as follows: 
 
  “Subject to the provisions of this Act, the rules of a registered fund shall be 

 binding on the fund and the members, shareholders and officers thereof, and on 
 any person who claims under the rules or whose claim is derived from a person 
 so claiming.” 

  
5.4 It follows that the fund’s authority to perform any action, through its board 

of management, therefore needs to be determined with reference to the 
fund’s rules (see Mnguni v Abbot Laboratories South Africa (Pty) Ltd 
Pension Fund & Others [2007] 2 BPLR 236 (PFA)). 

 
5.5 From rule 6 above it appears that a member will qualify for a benefit in 

terms of the rule if she is unable to perform her own occupation or a 
similar occupation.  If her medical condition is continuous, permanent and 
renders her totally incapable of performing any form of employment, then 
an additional pension is payable to her. 

 
5.6 In Konstabel v Metal and Engineering Industries Permanent Disability 

Scheme and Another [2002] 7 BPLR 3637 (PFA), a claim for disability 
benefit was dismissed on the grounds of insufficient medical evidence to 
show the permanent nature of the complainant’s condition. As stated, the 
test as to whether or not a complainant is entitled to a disability benefit is 
whether or not he is totally and permanently disabled, such that he cannot 
pursue his own or any occupation.  

 
5.7 It has been held that the proper test in cases of this kind is not whether the 

respondent was correct in reaching its decision but is rather whether its 
decision is reasonable on the evidence before it at the time the decision 
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was made (see The Southern Life Association Ltd v Miller, [2005] 4 BPLR 
281 (SCA) at paragraphs [33] – [35] and the authorities referred to therein. 

 
5.8 In the present matter, in her medical report, Dr Badenhorst states that the 

complainant’s personality type would perform better in the event that she 
does not have direct contact with people and specifically where she is not 
exposed to conflict or demanding situation.  Dr Badenhorst then concludes 
that she will not be in a position to carry out her duties in a working 
environment.  On the other hand the experts commissioned by the 
respondent arrived at the decision that the complainant is not totally and 
permanently incapacitated from performing all forms of gainful 
employment within the banking industry. They further suggest that a 
conclusive decision regarding total and permanent disability of the 
complainant can only be taken once she has been accurately diagnosed 
and appropriately treated for an adequate period of time, following which 
her symptoms of anxiety might be diminished to the degree that she is 
able to work effectively within a banking environment albeit without direct 
contact with clients. 

 
5.9 The trustees considered the recommendation of the medical advisors and 

concluded that they are not able to support ill-health retirement because 
the complainant is neither totally and permanently disabled nor unable to 
pursue her own or a similar occupation. 

 
5.10 In the circumstances, this Tribunal finds no basis for concluding, on the 

evidence, that the respondent’s decision was unreasonable and that it 
misdirected itself on the issue at hand.  
 

6  Relief  
 
6.1 In the result, the complaint is dismissed. 
  
  
 
DATED AT JOHANNESBURG ON THIS         DAY OF                                 2010. 
 
 
 
Yours faithfully 
 
 
 
 
…………………………. 
DR. E.M. DE LA REY 
Pension Funds Adjudicator 
  


