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Mrs. M.J. A. Kitching 
21 The Mews 
325 Musgrave Road 
DURBAN 
4001                      REGISTERED POST 
 
Dear Madam 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT, 24 of 1956 (“The Act”): M J A KITCHING (“compl ainant”) v CENTRAL 
RETIREMENT ANNUITY FUND (“first respondent”) AND SA NLAM LIFE 
INSURANCE LIMITED (“second respondent”) 

 
1.0. Introduction  
 
1.1. The complaint concerns the distribution of a death benefit by the first respondent.  
 
1.2. The complaint was received by this office on 25 March 2009. A letter 

acknowledging receipt of the complaint was sent to the complainant on 4 May 
2009. On the same date a letter was dispatched to the second respondent, in its 
capacity as administrator of the first respondent, seeking a response to the 
complaint by 3 June 2009. A response from the respondents, which was also 
forwarded to the complainant, was received on 25 May 2009. The complainant 
sent replies on 26 May 2009 and 15 June 2009. There were no further 
submissions received from the parties. 

 
1.3. After reviewing the written submissions before this tribunal, it is considered 

unnecessary to hold a hearing in this matter. This tribunal’s determination and its 
reasons therefor appear below. 
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2.0. Factual Background 
 
2.1. The complainant was married in community of property to Mr. I.J. Kitching (“the 

deceased”) since 2 February 1963. Two children were born of the marriage, 
namely Mr. G.C. Kitching born on 4 October 1964 and Mr. I.N. Kitching born on 4 
September 1968. The children are majors and are self-supporting. The deceased 
and the complainant separated early in 2000, but they were never divorced. The 
deceased lived with Mrs. E.M. Lofthouse since March 2000 until he passed away 
on 30 April 2006.  

 
2.2 The deceased applied for and was admitted to membership of the first respondent 

on 1 October 1993. The second respondent is the administrator and underwriting 
insurer of the first respondent. Pursuant thereto, the second respondent issued 
policy number 13603260x4 to the first respondent with the deceased as the life 
insured. In June 1997 the deceased nominated his two sons as nominees for his 
retirement annuity fund policy. Following the death of the deceased the first 
respondent became liable to pay a death benefit to the deceased’s identified 
beneficiaries in terms of section 37C of the Act. An amount of R77 531.08, less 
any income tax, was available for distribution and the first respondent’s trustees 
decided to split the death benefit in equal shares between the complainant and 
Mrs. Lofthouse.    

  
3.0 Complaint 
 
3.1 The complainant is dissatisfied that the first respondent’s trustees decided to 

allocate fifty percent of the death benefit to Mrs. Lofthouse. She avers that since 
the two children were nominated as beneficiaries they ought to have received the 
death benefit rather than Mrs. Lofthouse.  

 
4.0 Response  
 
4.1 The respondents confirmed the background facts as summarised above.  
 
4.2 The respondents further advised that the process they followed in allocating the 

death benefit was in accordance with section 37C of the Act and the first 
respondent’s rules. Following investigation the trustees identified the following 
persons to be considered for the death benefit: 

 
 4.2.1 The complainant (born 27 June 1942) - surviving spouse 
 4.2.2 Mrs. E. M. Lofthouse (born 13 March 1958) - life partner 
 4.2.3 Mr. G.C. Kitching (born 4 October 1964) - major biological son 
 4.2.4 Mr. I.N. Kitching (born 4 September 1968) - major biological son 
 
4.3 The trustees considered a range of factors including the amount available for 

distribution, the ages of the potential beneficiaries, the beneficiaries’ relationship 
with the deceased, financial status of the beneficiaries, future earning capacity of 
the beneficiaries, whether the deceased had an obligation to provide for the 
identified beneficiaries and funds received from other sources. The trustees also 
received and considered several documents from the identified beneficiaries, as 
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well as a statement by the deceased before his death to the effect that Mrs. 
Lofthouse was his life partner and dependant on him and that they lived together.  

 
4.4 The respondents proceeded to aver that section 37C restricts a member’s freedom 

to bequest in respect of pension benefits in order to ensure that no dependants 
are left without financial support. Therefore, the first respondent is not bound by a 
nomination form and the member’s wish is not an overruling factor, but is only one 
of the factors taken into account when the trustees exercise their discretion to 
distribute a death benefit. The respondents listed the following factors considered 
by the trustees: 

 
4.4.1 The deceased died on 30 April 2006 as a pensioner of the South African 

Police Service (“SAPS”); 
 

4.4.2 The deceased and the complainant married in community of property on 2 
February 1963. They separated during 1999, but never legally divorced; 

 
4.4.3 Two children were born of the marriage. Both children are majors and self-

supporting; 
 

4.4.4 The deceased and Mrs. Lofthouse lived together as life partners since 
March 2000 and they shared all domestic expenses; 

 
4.4.5 Mrs. Lofthouse earned a salary of R6 004 per month in 2006, now R8 700 

per month. They shared all domestic expenses; 
 

4.4.6 The complainant receives a pension of R1 420.35 per month from the 
Government Employees Pension Fund (GEPF). The deceased received a 
monthly pension of R23 599.03 from the GEPF; 

 
4.4.7 The complainant is the only recipient of the widow’s pension from the 

GEPF after the death of the deceased, which is normally fifty percent of 
the amount received by the deceased immediately before his death; 

 
4.4.8 The complainant did not provide the deceased’s estate accounts; 

 
4.4.9 The two major children were nominated as beneficiaries on 28 May 1997. 

They are both self-supporting; 
 

4.4.10 Irrespective of the fact that Mrs. Lofthouse was the appointed beneficiary 
of five non-retirement annuity fund insurance policies, the complainant 
claimed her portion because she was married in community of property; 

 
4.4.11 Payment of R13 271.13 was made to Mr. G.C. Kitching from one of the 

insurance policies and Mr. I.N. Kitching received R12 884.70 from another 
insurance policy; 

 
4.4.12 According to the deceased’s last will and testament dated 17 February 

2003, he bequeathed his fifty percent of the joint estate to the 
complainant, with the exception that Mrs. Lofthouse inherited his 
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immovable assets in their joint household. The two children inherited a gun 
and fishing gear. 

 
4.5 The respondents further advised that they reconsidered their distribution following 

receipt of an objection from the complainant and they responded to the 
complainant on 24 March 2009, providing reasons why they continued to abide by 
their initial decision to distribute the death benefit in equal shares between the 
complainant and Mrs. Lofthouse. 

   
5.0. Determination and reasons therefor 
 
5.1 The issue for determination in this complaint is whether or not this tribunal should 

set aside the trustees’ decision to distribute the death benefit payable following the 
passing away of the deceased in equal shares between the complainant and Mrs. 
Lofthouse. 

 
5.2 The payment of death benefits by a pension fund organisation as defined in 

section 1 of the Act is regulated by section 37C of the Act. In terms of section 37C 
any such benefit shall not normally form part of the assets in the estate of the 
deceased, but shall be dealt with in terms of the section. Section 37C gives the 
trustees discretion insofar as the distribution of death benefits is concerned.  

 
5.3 The main object of the section is to ensure that those persons who were 

dependant on the deceased during his lifetime, irrespective of whether the 
deceased was legally required to maintain them or not, are not left without support 
after his death. So, despite the fact that the two children were nominees, section 
37C overrides the nomination made by the deceased. Section 37C imposes three 
primary duties on the trustees when they consider the distribution of a death 
benefit. The trustees’ first duty is to identify and trace the circle of beneficiaries i.e. 
all the dependants and nominated beneficiaries of the deceased. Once the circle 
of beneficiaries is identified, the trustees have to effect an equitable distribution of 
the death benefit; and finally the trustees must determine an appropriate mode of 
payment of the benefit. 

 
5.4 This tribunal has to determine whether or not the trustees properly discharged 

their duties imposed by section 37C of the Act by considering all the relevant 
factors to the exclusion of all the irrelevant factors and that they did not fetter their 
discretion in any way. Where it is found that the trustees failed to take into account 
relevant factors, or took into account irrelevant factors, the trustees’ decision shall 
be reviewable on the grounds that they have exceeded their power or that the 
decision constituted an improper exercise of their powers (see Jordaan v Protektor 
Pension Fund [2001] 2 BPLR 1593 (PFA) at 1596 F-G and 1597B-D (“Jordaan”)). 
 

5.5 The trustees would normally conduct a factual investigation in order to identify the 
circle of beneficiaries. The onus is on the fund and its trustees to properly 
investigate the extent of dependency of the identified dependants. If it is shown 
that the trustees conducted a thorough investigation and they acted reasonably in 
exercising their discretion by relying on the evidence collected during the 
investigation, the trustees would have properly discharged their duty incumbent on 
them in terms of section 37C(1) of the Act (see Jordaan at 1597J-1598B).  
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5.6 The term “dependant”, for the purposes of section 37C, is defined in section 1 of 

the Act as follows: 
  

  ““dependant” , in relation to a member, means - 
  

(a) a person in respect of whom the member is legally liable for maintenance; 
  
(b) a person in respect of whom the member is not legally liable for maintenance, if such 

person - 
  

(i) was, in the opinion of the board, upon the death of the member in fact dependent 
on the member for maintenance; 

  
(ii) is the spouse of the member; 
  
(iii) is a child of the member, including a posthumous child, an adopted child and a 

child born out of wedlock. 
  
(c) a person in respect of whom the member would have become legally liable for 

maintenance, had the member not died;” 
 
5.7 The complainant and the two children qualify as dependants in terms of sub-

sections (b)(ii) and (b)(iii) of the definition of “dependant.” Regarding Mrs. 
Lofthouse, the deceased had confirmed in an affidavit that they lived together 
since March 2000 and that they agreed to support each other as life partners. 
The deceased also applied to his medical aid to include Mrs. Lofthouse as his 
dependant. Mrs. Lofthouse also submitted financial information, which confirmed 
that the deceased made a substantial contribution to the monthly running of the 
joint household. There was mutual dependence between the deceased and Mrs. 
Lofthouse, which qualifies her as a factual dependant (see Hlathi v University of 
Fort Hare Retirement Fund & Others PFA/EC/9015/2006 (unreported)). Thus, the 
first respondent’s trustees correctly identified Mrs. Lofthouse as a factual 
dependant in terms of sub-section (b)(i) of the definition of “dependant” in the Act.   

 
5.8 Having identified the potential beneficiaries the trustees thereafter have to decide 

what percentage of the death benefit to allocate to each identified beneficiary. 
The board is vested with a discretionary power to decide on an equitable 
distribution of the death benefit. The board’s duty in this regard was summarised 
in Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at 
paragraphs 24 and 25, as follows:  

 
  “When making an “equitable distribution” amongst dependants the board of management 

has to consider the following factors: 
 

● the age of the dependants; 
● the relationship with the deceased; 
● the extent of dependency; 
● the wishes of the deceased placed either in the nomination and/or his last will; and 
● financial affairs of the dependants including their future earning capacity potential. 

 
In making their decision, trustees need to consider all relevant information and ignore 
irrelevant facts. Further, the trustees must not rigidly adhere to a policy or fetter their 
discretion in any other way.” 
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5.9 The respondents’ reasons for allocating the death benefit in two equal shares 
between the complainant and Mrs. Lofthouse were summarised in paragraph 4.4. 
supra, so they will not be repeated here. It suffices to say that having regard to the 
facts it is evident that: 

 
5.9.1 the two children are self-supporting and they indicated as such in 

their submissions to the respondents; 
5.9.2 the two children are much younger than the complainant and Mrs. 

Lofthouse, so they have greater future earnings potential; 
5.9.3 the two children received monies from other insurance policies; 
5.9.4 the amount available for distribution was relatively small; 
5.9.5 the complainant was married in community of property, so she 

automatically received half the joint estate and she would also 
receive a substantial portion of the remaining estate; 

5.9.6 the complainant is receiving a spouse’s pension from the GEPF; 
5.9.7 the complainant and deceased were separated for at least six years 

before the deceased passed away; 
5.9.8 the deceased and Mrs. Lofthouse were partners since March 2000 

and they shared a common household until he passed away; 
5.9.9 the deceased made a significant monthly contribution to the common 

household as is evidenced from Mrs. Lofthouse’s breakdown of 
monthly expenditures. 

 
5.10 From the above facts the trustees considered all the required information, they did 

not fetter their discretion and they properly applied their minds to the equitable 
distribution of the death benefit. In light of the above, this tribunal is satisfied that 
the trustees considered all the relevant factors to the exclusion of irrelevant factors 
when they resolved that Mrs. Lofthouse should receive fifty percent of the death 
benefit. There is no reason for this tribunal to interfere with the trustees’ decision. 

 
6.0. Order 
 
6.1 In the result, the complaint is dismissed. 
 
Dated at Johannesburg on this               day of                                  2010 
 
Yours faithfully 
 
 
 
 
 
_________________ 
DR. E.M. DE LA REY 
Pension Funds Adjudicator 
 
Cc:  Mrs. D. Ozrovech 
 Principal Officer: Central Retirement Annuity Fund 

P.O. Box 1 
Sanlamhof 
7532 
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 Fax: 021 957 1786 
 
Cc: Mrs. Maresa May 
 Sanlam: Consultant Client Relations 

P.O. Box 1 
Sanlamhof 
7532 

  
 Fax: 021 947 2769 
 
Registered office of fund: Sanlam Life Insurance Limited 
     2 Strand Road 
     Bellville 
     7530 
 
Section 30M Filing: Magistrate’s Court  
Parties unrepresented  
 

                           
   
 


