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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT NO. 

24 OF 1956 (“the Act”): AT MANUEL (“the complainant ”) v DENEL RETIREMENT 

FUND (“the respondent”) 

 

[1]       INTRODUCTION 

 

1.1  The complaint relates to the refusal of the respondent to pay the 

complainant a withdrawal benefit. 

 

1.2 The complaint dated 7 February 2008 was received by this office on         

8 February 2008. A letter acknowledging receipt thereof was sent to the 

complainant on 6 April 2008. On 1 April 2008 a letter was dispatched to 
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the respondent giving it until 1 May 2008 to file its response to the 

complaint. A response dated 7 April 2008 was received from the 

respondent on 9 April 2008. On 16 April 2008 a letter was dispatched to 

the complainant requesting him to file a reply to the respondent’s 

response by no later than 23 April 2008. A reply was received from the 

complainant on 17 April 2008.  

 

1.3 This complaint was referred to the conciliation service for hearing on 6 

October 2008 in order to afford the parties an opportunity to settle the 

matter. However, the parties could not reach a settlement and the matter 

was referred for adjudication. The determination and reasons therefore 

appear below. 

 

[2]        FACTUAL BACKGROUND  

 

2.1 The complainant was an employee of Denel Aerospace Systems (“the 

employer”) commencing on 1 September 2005 and by virtue of his 

employment became a member of the respondent until his resignation on 

30 September 2007. 

 

2.2  The complainant had thereafter entered into a fixed term contract of 

employment with the employer commencing on 1 October 2007 

terminating on 30 September 2009.  

 

[3]        COMPLAINT  

 

3.1 The complainant states that upon his resignation from the employer on    

30 September 2007 his membership of the respondent terminated and he 

became entitled to the payment of a withdrawal benefit. It is further stated 
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by the complainant that his withdrawal claim form was processed and the 

payout date was scheduled for 1 February 2008. 

 

3.2   The complainant further states that he found out on 31 January 2008 that 

his accumulated benefit would not be paid out as there was an instruction 

from the employer not to implement the payment. The complainant states 

that despite a number of emails addressed to the respondent and the 

employer he did not get any explanation regarding the reason for the non-

payment of his withdrawal benefit.  

 

3.3 The complainant seeks an order from this tribunal directing the                    

respondent to pay him his withdrawal benefit and an order against the 

respondent to reimburse him for the additional interest he incurred on a 

personal loan he took on the promise that his withdrawal benefit would be 

paid out on 1 February 2008. 

 

[4]        RESPONSE 

 

4.1 The respondent states that the complainant is not entitled to a withdrawal 

benefit in that there was not even a single working day break in service in 

that he resigned on 30 September 2007 and started working again on       

1 October 2007. 

 

4.2   The respondent further states that what happened with the complainant 

was simply the replacement of one type of contract of employment with 

another. It is further stated by the respondent that a member only 

becomes entitled to receive a withdrawal benefit when he or she leaves 

the services of the employer. 

 

4.3  The respondent further states that the mere fact that the complainant 

changed from one contract to another could not possibly be seen to result 



 
 

4 

in the cessation of membership. It is further stated by the respondent that 

the complainant remained in service as an employee of the employer in 

that after his resignation he remained in full time employment of the 

employer. 

 

4.4  The respondent further states that if the change from one contract of 

employment to another resulted in the cessation of membership it would 

create a mechanism by which employees could lay their hands on their 

retirement benefits without actually having to leave the employment of the 

participating employer. Not only will it cause the flood gates to open and 

cause a drainage of the retirement benefit, so states the respondent, but it 

would also be in direct conflict with the intention of National Treasury 

which is to reduce and ultimately to avoid leakage in the retirement 

industry. 

 

4.5   It is contended by the respondent that leakage is a serious problem      

because when members actually leave the employment of one employer 

for another instead of transferring their retirement benefit to the new 

employer’s fund the members withdraw the money and use it for some 

other purpose than to provide for retirement. 

 

4.6   In addition to the above the respondent states that the leakage ultimately 

places an additional burden on the state when these members eventually 

retire without having adequately provided for retirement. Retirement 

benefits are jealously guarded by the provisions of the Act, so states the 

respondent, to avoid exactly this from happening. 

 

4.7   It is averred by the respondent that the relief sought by the complainant 

regarding interest accrued on his loan supports the argument as to why 

the simple replacement of one type of contract with another, without the 

member actually leaving the employer, cannot be deemed to be a 
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cessation of membership. The respondent avers further that in this 

particular instance the complainant’s change to a fixed contract would 

have given him access to his retirement money to pay off a debt and this 

is a text book example of what the Office of the Pension Funds 

Adjudicator and the Department of Treasury does not want to happen. 

 

4.8   The respondent submits that even if the complainant is correct in alleging 

that his membership ceased, which is denied, he is in any event obliged to 

be a member of the respondent because his service contract was for a 

period of 24 months. The respondent further states that in terms of the 

definition of an “eligible employee” a person who is in the full time 

employment of the employer, as the complainant is, and whose service 

agreement is for a period of 24 months or longer, must become a member 

of the respondent. 

 

4.9   The respondent further states that it is only in instances where members 

are employed for a period less than 24 months that he or she will not be 

entitled to join the fund. The respondent states further that this will only 

relate to instances where the member was not previously a member of the 

respondent and especially not where a member simply replaces one type 

of contract with another. 

 

4.10  The respondent further states that the mere fact that the wording of the                                

complainant’s fixed term contract of employment is such that the 

complainant is not obliged to belong to the respondent is of no relevance. 

According to the respondent it is bound by its rules and not by an 

agreement entered into between the complainant and the employer and 

especially not where compliance with such an agreement will result in the 

board breaching the rules of the fund. 

 

 



 
 

6 

[5] DETERMINATION AND REASONS THEREFOR  

 

5.1 The issue for determination is whether or not the complainant was entitled 

to the payment of a withdrawal benefit upon his resignation from the 

employer on 30 September 2007.  

 

5.2   Rule 7 of the respondent dealing with withdrawal benefits reads: 

 

 7.1 (1)  If a MEMBER leaves SERVICE prior to his NORMAL RETIREMENT 

 DATE for any reason and is not entitled to benefits under any other 

 Rule, he shall become entitled to a lump sum benefit equal to his 

 MEMBER’S SHARE at the date of leaving SERVICE. 

 

 (2)   The TRUSTEES shall withhold payment of the cash withdrawal benefit  

 in terms of this Rule for a period of three months from the date on which 

 the last contributions by and on behalf of a MEMBER were made 

 provided the necessary directive has been obtained from the 

 COMMISSIONER. The TRUSTEES may however, in their discretion,  

 make payment of the benefit at such earlier date as they decide. 

 

(3)  Instead of receiving the benefit entirely as a lump sum, the MEMBER 

may 

  

(a) Subject to the approval of the TRUSTEES, preserve such benefit 

in the FUND, in which case he will become a DEFERRED 

PENSIONER and the provision as of Rule 7.2 shall apply; or 

 

(b) Transfer all or, subject to (ii) below, part of the benefit to another 

approved PENSION FUND,  a PRESERVATION PENSION 

FUND or an approved RETIREMENT ANNUITY FUND: provided 

that 

 

(i) In the case of transfer to an APPROVED PROVIDENT 

FUND, the amount so transferred shall be less any tax 

payable thereon; and 
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(ii) Transferred to a PRESERVATION PENSION FUND is 

subject to the requirements of the COMMISSIONER as 

specified from time to time”. 

 

5.3   It is clear from the reading of Rule 7.1 (1) that a member of the respondent 

is only entitled to a withdrawal benefit on leaving the service of the 

employer. Although the complainant resigned from the respondent on 30 

September 2007 he never left the service of the employer in that he 

entered into a fixed term contract of employment the following day after 

his resignation and therefore he was not entitled to a withdrawal benefit in 

terms of Rule 7.1 in that he never left the service of the employer.  

 

5.4  The complainant became an eligible employee who qualified for 

membership at the respondent in terms of its rules by entering into a fixed 

term contract of employment with the employer for a period of 24 months. 

An eligible employee is defined in the definition section of the rules of the 

respondent as: 

 

           “an employee of the EMPLOYER including a working director in receipt of 

emoluments in addition to director’s fees, who is in fulltime employment of the 

EMPLOYER and who has not yet reached the age of 65 as well as an 

EMPLOYEE who is in the SERVICE of the EMPLOYER in terms of a service 

agreement for a period of twenty four months or longer subject to the provisions 

of Rule 3.1;” (Own underlining) 

 

5.5   It follows from the above that the complainant’s period of service from the 

employer was never terminated and the complainant therefore was 

obliged to continue his membership with the respondent by virtue of the 

provisions of Rule 3.1 of the respondent dealing with eligibility and 

participation of members to the respondent which reads 

 

            “3.1 (1) Subject to the provisions of (2) below, membership of the FUND 

 shall be a condition of SERVICE for every person who becomes an 
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 ELIGIBLE EMPLOYEE on or after the COMMENCEMENT DATE. 

 Each such ELIGIBLE EMPLOYEE shall become a MEMBER of the 

 FUND on the first day of the month coincident with or immediately 

 prior to him becoming an ELIGIBLE EMPLOYEE.” 

 

5.6   In terms of rule 7.1(1) quoted above, the complainant became entitled to a 

lump sum benefit equal to his member’s share at the date of leaving 

service, when he left service on 30 September 2007, as this was prior to 

his normal retirement date.  The respondent argues that this was not so, 

as the complainant was immediately reappointed on a contractual basis 

for a period of at least 24 months. If the respondent’s argument is correct, 

no explanation is given of the condition in the employment agreement 

between the complainant and the employer which reads: 

 

            You do not qualify for membership of neither the Pension nor the Medical Fund, 

(sic) 

 

However in terms of rule 3.1 (1) read with the definition of Eligible 

Employee, the complainant would be forced to belong to the respondent. 

 

5.7 A pension fund does not decide on conditions of employment. It acts on 

the information given to it by the employer. 

5.8 In this instance, the employer advised that the complainant would no 

longer be a contributing member of the respondent. The employer did not 

continue to contribute to the respondent. When the respondent received 

an instruction from the employer not to pay, it should have made further 

enquiries and challenged the employer to either withdraw the instruction 

not to pay a withdrawal benefit, or to continue transmitting monthly 

contributions. The respondent did neither. 

5.9 In the circumstances, the complaint is upheld and the order of this 

Tribunal is as follows. 
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[6] ORDER 

6.1 The respondent is ordered to pay the complainant’s withdrawal benefit 

within seven (7) days from the date of this determination, together with 

interest thereon calculated at the rate of 15.5% per annum from 1 October 

2007 until date of payment. 

6.2 Should the complainant be held liable for payment of unclaimed benefit tax 

to SARS as a result of the non-payment of his withdrawal benefit, such tax 

shall be for the account of the respondent and shall not be deducted from 

the withdrawal benefit due and payable to the complainant, as calculated 

in accordance with paragraph 6.1 above. 

 

DATED AT JOHANNESBURG ON THIS 8th DAY OF JULY 2010 

 

 

 

____________________________ 

CHARLES PILLAI 

PENSION FUNDS ADJUDICATOR 

 

Cc: Denel Retirement Fund 

            Private Bag X21 

             BROOKLYN SQUARE 

                     0075 

 

                   Fax:  (012) 452 7000 

 

Section 30M filing: Magistrates Court Filing     


