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Dear Mr. Mashimbye, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT NO. 

24 OF 1956 (“the Act”): S S MASHIMBYE (“complainant ”) v MUNICIPAL 

GRATUITY FUND (“first respondent”) AND CORIS CAPITA L (“second 

respondent") 

   

[1]  INTRODUCTION 

 

1.1 The complaint concerns the quantum of the retirement benefit that was paid 

to the complainant following his exit from the first respondent. 

 

1.2 The complaint was received by this tribunal on 12 August 2009. The second 

respondent submitted a response to the complaint on 2 August 2010. On  

22 September 2010 it was referred to conciliation in order to afford the 
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parties an opportunity to settle the matter. However, the parties could not 

reach settlement and the matter was referred for adjudication. 

 

1.3 After considering the written submissions, it is considered unnecessary to 

hold a hearing in this matter. As the background facts are known to the 

parties, only those facts that are pertinent to the issues raised herein will be 

repeated. The determination and reasons therefor appear below.  

 

[2]   FACTUAL BACKGROUND   

 

 2.1 The complainant was employed by Johannesburg City Parks (“the 

employer”) until he retired on 30 September 2007. He became a member of 

the first respondent by virtue of his employment. The second respondent is 

the administrator of the first respondent.  

 

2.2 Subsequent to the complainant’s retirement and exit from the first 

respondent, a retirement benefit became payable to him in accordance with 

the rules of the first respondent. The first respondent paid the complainant a 

retirement benefit in the amount of R440 358.74.  

 

[3]   COMPLAINT  

 

 3.1  The complainant is dissatisfied with the quantum of the retirement benefit 

that was paid to him by the first respondent. He contends that he 

commenced employment with the employer from 1966 until 2007, a period 

of 41 years, but was only paid R440 358.74 by the first respondent. The 

complainant stated that he is not satisfied with this amount. 

 

 3.2 After visiting this office on 13 February 2011, the complainant informed my 

assistant that he is satisfied with the benefit paid to him in the amount of 

R440 358.74, but seeks a second payment in the amount of                      
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R3 608 037 049.00 as reflected in the summary of the first respondent’s 

financial statements for the 2002/3 financial year, provided to him by the 

first respondent. A copy of this statement was provided to this tribunal by 

the complainant.    

 

3.3 The complainant contends that in addition to the amount of R440 358.74 

paid to him by the first respondent, he is entitled to a further payment in the 

amount of R3 608 037 049.00 from the fund. He states that after the first 

payment was made to him, the first respondent undertook to make a further 

payment of the abovementioned amount to him. To date the first 

respondent has not made the second payment to him. 

 

3.4 Therefore, the complainant requests this tribunal to assist him and order the 

respondents to honour their undertaking and pay him an amount of           

R3 608 037 049.00 as soon as possible.    

 

[4]  RESPONSE 

  

 4.1 The second respondent filed a response on behalf of the first respondent in 

its capacity as its administrator. The second respondent confirmed the 

background facts as summarised above. Upon retirement the complainant 

became entitled to a retirement benefit equal to his fund credit in terms of 

section 32 of the rules of the first respondent. It confirmed that the 

complainant’s retirement benefit in the amount of R440 358.74 was paid 

into his First National Bank account on 14 March 2008. The amount of the 

benefit was computed as follows: 

 

    “Value of benefit on 30/09/07:  R442 302.78 

    Less income tax                  :  R   1  217.94 

    Less arrear tax        :  R       726.10 

    TOTAL:     R440 358.74 
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4.2 The second respondent concludes by submitting that, in light of the fact that 

the complainant had received the benefit due to him in terms of the rules, it 

has duly discharged its liability towards him.                                   

    

[5]  DETERMINATION AND REASONS THEREFOR   

 

 5.1 The issue for determination is whether or not the complainant was paid his 

correct retirement benefit by the first respondent in accordance with its 

rules. The complainant complains that the retirement benefit in the amount 

of R440 358.74 paid to him by the respondents did not include an amount of 

R3 608 037 049.00 as reflected in the financial statements for the 

2002/2003 financial year. He states that the respondents should have 

included this amount in his benefit. In response, the respondents submitted 

that the complainant’s retirement benefit, calculated in terms of the rules of 

the first respondent, was R440 358.74 and this was the only amount the 

complainant was entitled to receive. It confirmed that this is what was 

actually paid to him by the fund.  

   

5.2 The payment of any benefit that is due to a member of fund is regulated by 

the fund’s rules (see Tek Corporation Provident Fund & Another v Lorentz 

[2000] 3 BPLR 227 (SCA) at 239D-E) and section 13 of the Act). 

 

 5.3 In terms of rule 32 the complainant became entitled to his fund credit on his 

retirement date.  

      

 5.4 The first respondent’s rules define fund credit as follows: 

  

“for each MEMBER at any particular date, the balance in his Share Account as 

contemplated in section 30(1)” 

      

 5.5 The share account comprises an opening balance for the member’s transfer 

value as at the commencement date (if any); the member’s contributions in 
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terms of section 26; a portion of the Local Authority’s contributions in 

respect of the member in terms of section 31(1)(b), determined by the 

committee in consultation with the actuary, towards the provision of 

retirement benefits; transfer values received in respect of a member in 

terms of section 42; investment earnings transferred from the reserve 

account in terms of section 30(2); ad hoc bonuses from the reserve account 

as determined by the Actuary in terms of section 23(2); interest transferred 

from the reserve account in terms of section 30(2) from time to time as 

determined by the committee in consultation with the actuary: provided that 

such interest may be allocated to the members of the Local Authority if so 

determined by the committee. It also includes debits which comprise the 

following: attributable valuation losses as determined by the actuary in 

terms of section 23(2); retirement values paid to the member in terms of 

section 32 and withdrawal payments in terms of section 34.  

 

 5.6 The second respondent submitted a full fund build-up for the complainant, 

which showed how the complainant’s retirement benefit accumulated from 

the time he joined the fund until his retirement date. The facts show that the 

complainant’s retirement benefit was correctly computed in terms of the first 

respondent’s rules.  

  

 5.7 The second payment of R3 608 037 049.00 claimed by the complainant is 

the total value of the first respondent’s assets as reflected in its 2002/2003 

financial statements. The complainant is not entitled to this amount because 

the rules do not provide for it and it would mean that the remaining 

members would not have any benefits at all if this amount were paid to him. 

 

 5.8 In light of the submissions this tribunal is satisfied that the complainant’s 

retirement benefit was computed and paid correctly in terms of the first 

respondent’s rules.  
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[6]  ORDER 

 

1. In the result, the complaint is dismissed.  

         

DATED AT JOHANNESBURG ON THIS 11th DAY OF APRIL 201 1 

 

 

 

_____________________________________ 

DR. E. M. DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR  

 

Cc:  Carien Veenstra 

    Sanlam Employee Benefits 

 Municipal Gratuity Fund 

      Coris Capital 

 P. O. Box 1 

 SANLAMHOF 

 7532   

   

 Fax:  086 685 1898 

   

 Registered address of the fund: 

 Coris Capital 

 2 Strand Road 

 BELLVILLE 

 7530 

  

Section 30M filing: High Court  

 

  

  


