
 

 

IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

JOHANNESBURG 

 

        CASE NO: PFA/FS/19463/07/RM 

In the complaint between: 

 

G THERON                                                                                                     Complainant 

 

and  

 

SANLAM PRESERVATION PENSION FUND                                       First Respondent 

 

SANLAM LIFE INSURANCE LIMITED                                          Second Respondent 

 

______________________________________________________________________ 

 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 

ACT 24 OF 1956 (“the Act”) 

______________________________________________________________________ 

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the respondents’ refusal to pay the 
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complainant her pension interest in the first respondent at present.  

 

1.2 The complaint was received by this office on 6 November 2007. A 

letter acknowledging receipt thereof was sent to the complainant 

on 5 January 2008. On 20 January 2008 a letter was dispatched to 

the respondents requesting a response to the complaint by no later 

than 20 February 2008. The response was received on                

20 February 2008 and a copy of same was forwarded to the 

complainant. No further submissions were received from the 

parties. 

 

1.3 After reviewing the written submissions, it is considered 

unnecessary to hold a hearing in this matter. 

 

[2]  FACTUAL BACKGROUND  

 

2.1 The first respondent is a registered pension preservation fund in 

terms of the Act and the Income Tax Act, no. 58 of 1962 (“Income 

Tax Act”). The second respondent is the administrator of the first 

respondent. The complainant was married to Mr. R. Theron (“the 

member spouse”), who is a member of the first respondent. On     

13 November 2003 the marriage was dissolved in terms of a 

decree of divorce. The divorce order incorporated a settlement 

agreement between the parties. However, the paragraph governing 

the division of the pension assets was specifically not made an 

order of court.  

 

2.2 The complainant brought a complaint under case number 

PFA/FS/3341/05/NVC before this tribunal for an order directing the 

first respondent to endorse her non-member spouse’s pension 

interest against its records. A determination was issued by this 
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tribunal on 11 October 2005 dismissing the complaint because no 

order had been made in respect of the pension interest at the time 

of the divorce. Thus, there was no legal basis on which to direct the 

first respondent to endorse its records in her favour.  

 

2.3 On 27 September 2007 the complainant brought an application in 

the High Court of South Africa (Free State Provincial Division) to 

have the first respondent’s records endorsed to reflect a 50% share 

of the pension interest in her favour. The first respondent in the 

application was the member spouse, and the second respondent 

was Sanlam Life Insurance Ltd (“Sanlam”). The Court granted the 

following order: 

 

  “WORD DIT GELAS DAT:  

 

1. Tweede Respondent (Sanlam) ‘n aantekening in hul register maak 

ingevolge waarvan applikante geregtig sal wees op 50% van 1ste 

respondent se pensioenbelang soos verteenwoordig in Sanlam polis 

nommer 1826062X9 soos bereken op datum van egskeiding synde 

13 November 2003 en geregtig sal wees op uitbetaling van 

genoemde bedrag op datum wat eerste respondent geregtig word op 

uitbetaling van genoemde polis aan homself; 

 

2. Geen kostebevel teen die respondente gemaak word indien die 

aansoek nie opponeer word nie maar dat koste teen sodanige 

respondent gelas word wat die aansoek opponeer.” 

 

[3]  COMPLAINT  

 

3.1 The complainant refers to the determination issued by this tribunal 

on 3 October 2007 in the matter of Cockcroft v Mine Employees 

Pension Fund (PFA/WE/11234/06/LS). According to the 

complainant, on the principles set out in that ruling, she is entitled 
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to immediate payment of her portion of the pension interest in the 

first respondent. The respondents have refused to comply with the 

complainant’s request for payment of her pension interest. The 

complainant is dissatisfied with the respondents’ decision and 

approaches this tribunal for relief once again. 

 

[4]  RESPONSE 

 

4.1 The first respondent confirms that the complainant’s former spouse 

is still a member. However, it states that for several reasons it is 

unable to comply with the complainant’s request for payment of her 

portion of the pension interest.  

 

4.2 The first respondent raises a number of issues which it contends 

are barriers to such payment. These are summarised as follows:  

 

 4.2.1 The member spouse made a partial withdrawal in terms 

of its rules in 2001 (three years prior to the divorce), and 

no further withdrawal can therefore be made against his 

fund value until his retirement. 

 

  4.2.2 The divorce order did not incorporate any reference to 

division of the pension assets, so the fund could not, for 

this reason, endorse its records. 

 

 4.2.3 A strict application of the definition of “pension interest” 

in section 1 of the Divorce Act, no. 70 of 1979 would 

result in a value of R0, 00 at date of divorce. This is 

because the pension interest is defined with reference to 

the benefit payable on resignation from employment. In a 

preservation fund there is no such benefit. 
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 4.2.4 Subsequent to the complainant’s application to the High 

Court in 2007 relating to the endorsement of the pension 

interest, the second respondent, against which the order 

had been made, did in fact effect an endorsement to the 

records in an amount of R440 115, 00 purportedly in 

accordance with the order. The first respondent claims 

that this endorsement ought not to have been effected 

for two reasons. Firstly, the order was made against 

Sanlam and not the first respondent. Secondly, it did not 

incorporate an order in accordance with section 7(7) and 

7(8) of the Divorce Act. 

 

 4.2.5 Finally, the first respondent disputes that the amendment 

to the Act on 13 September 2007 (which permits 

payment of pension interest to non-member spouses 

before retirement) has retrospective application. Since 

the complainant was divorced before the implementation 

of the amendment on 13 September 2007, the first 

respondent claims she is not entitled to payment of her 

share of the pension interest prior to accrual of any 

benefits to the member spouse. 

 

[5]  STATEMENT OF DETERMINATION AND REASONS THEREFO R 

 

5.1 In essence, the complaint concerns the payment of the 

complainant’s pension interest in terms of the amended divorce 

order.  

 

5.2 In terms of section 37A of the Act, save to the extent permitted by 

the Act, the Income Tax Act and the Maintenance Act, No. 99 of 

1998, no pension benefit payable by a pension fund organisation is 
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capable of being reduced other than in the limited instances set out 

in the Act itself.  Since the enactment of the Divorce Amendment 

Act, No. 7 of 1989, section 37A of the Act must, in the context of 

divorce proceedings, be read together with sections 7(7) and 7(8) of 

the Divorce Act. These sub-sections provide as follows: 

 

 “(7)(a) In the determination of the patrimonial benefits to which the parties 

to any divorce action may be entitled, the pension interest of a party 

shall, subject to paragraphs (b) and (c), be deemed to be part of his 

assets.  

  

         (b) … 

 

          (c) … 

 

  (8) Notwithstanding the provisions of any other law or of the rules of any 

pension fund- 

 

         (a) the court granting a decree of divorce in respect of a member of 

such a fund, may make an order that – 

 

    (i) any part of the pension interest of that member which, 

by virtue of subsection (7), is due or assigned to the 

other party to the divorce action concerned, shall be 

paid by that fund to that other party when any pension 

benefits accrue in respect of that member; 

 

   (ii) an endorsement be made in the records of that fund 

that part of the pension interest concerned is so 

payable to that other party.” 

 

5.3 In turn, these sections must be read together with the definition of 

“pension interest” in section 1 of the Divorce Act, which reads: 
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 ‘“pension interest” , in relation to a party to a divorce action who –  

(a) is a member of a pension fund (excluding a retirement annuity 

fund), means the benefits to which that party as such a member 

would have been entitled in terms of the rules of that fund if his 

membership of the fund would have been terminated on the date of 

the divorce on account of his resignation from his office; 

 

(b) is a member of a retirement annuity fund which was bona fide 

established for the purpose of providing life annuities for the 

members of the fund, and which is a pension fund, means the total 

amount of that party’s contributions to the fund up to the date of the 

divorce, together with a total amount of annual simple interest on 

those contributions up to that date, calculated at the same rate as 

the rate prescribed as at that date by the Minister of Justice in 

terms of section 1(2) of the Prescribed Rate of Interest Act 1975 

(Act No. 55 of 1975), for the purposes of that Act’.  

 

 The original divorce settlement agreement and Court order 

 

5.4 The complainant and the member spouse had agreed in clause 6 of 

the settlement agreement submitted at the time of the divorce 

hearing to divide the proceeds from the member spouse’s pension 

fund as follows: 

 

 “6.1 Die partye kom ooreen dat 50% (VYFTIG PERSENT) van die 

Verweerder se Sanlam polis met nommer 18260612X9, soos 

bereken tot op datum van egskeiding, op ‘n pro rata basis aan die 

Eiseres toegeken word; 

 

6.2 Die partye kom uitdruklik ooreen dat 50% (VYFTIG PERSENT) van 

die bedrae aan die Verweerder betaalbaar, soos bereken tot op 

datum van egskeiding, deur Sanlam aan Eiseres betaal sal word 

op datum van uitbetaling aan Verweerder; 

 

6.3 Die Verweerder magtig hiermee die gemelde Sanlam onherroeplik 
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en in rem suam om sodanige uitbetaling direk te maak aan die 

Eiseres en Eiseres se belang soos hierintevore uiteengesit, in die 

register te noteer.” 

 

5.5 This paragraph of the divorce settlement agreement clearly does 

not fall within the provisions of sections 7(7) and 7(8), read with 

the definition of “pension interest” in the Divorce Act. The Court in 

that instance therefore correctly refused to make it an order of 

court.  

 

5.6 As stated above, on 11 October 2005 this tribunal dismissed the 

complainant’s first complaint against the respondents on the basis 

that no Court order had been granted in respect of pension 

interest. It was for this reason that the complainant launched the 

High Court application to amend the divorce order and the Court 

granted an amended order on 27 September 2007.  

 

  The subsequent endorsement ordered by the Court 

 

5.7 The next question is whether or not the order resulting from the 

second Court application is enforceable against the respondents. 

The order as quoted in paragraph 2.3 directs the second 

respondent to endorse its records to reflect a 50% claim on the 

member spouse’s pension interest in the first respondent, in favour 

of the complainant. The second respondent is the first 

respondent’s administrator and underwriting insurer, so any 

benefits that become payable are in effect paid by the second 

respondent. It is clear enough what the intention of the parties and 

the Court was, so the order as finally formulated was not so 

defective that it is legally incapable of implementation (see section 

37D(4)(a)(i)(aa) of the Act). This view is fortified by the fact that 
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the second respondent has indeed endorsed the member 

spouse’s records in terms of the amended court order, so payment 

should be effected in terms of the amended court order and 

endorsement. Thus, the respondents’ arguments as summarised 

in paragraphs 4.2.2 and 4.2.4 are without foundation. 

 

5.8 The first respondent’s contention, summarised in paragraph 4.2.5 

above, that the September 2007 amendments to the Act did not 

have retrospective application, falls away in the light of the 

amendment to the Act on 1 November 2008 brought about by the 

Financial Services Laws General Amendment Act, No. 22 of 2008, 

which specifically makes the provisions of section 37D applicable 

to divorces that occurred before 13 September 2007. Section 

37D(4)(d) of the Act reads thus: 

 
“Any portion of the pension interest assigned to the non-member 

spouse in terms of a decree of divorce or decree for the dissolution 

of a customary marriage granted prior to 13 September 2007 are for 

purposes of any law other than the Income Tax Act, 1962, including, 

but not limited to, section 7(8)(a) of the Divorce Act, 1979, deemed 

to have accrued to the member on 13 September 2007 and must be 

paid or transferred in accordance with paragraphs (a) and (b).” 

 

 
5.9 The first respondent also contends that a strict application of the 

definition of “pension interest” as it relates to preservation funds 

results in a pension interest value of “nil.” This argument is 

summarised in paragraph 4.2.3 above. However, this lacuna in the 

law has also been addressed by the 1 November 2008 amendment 

to the Act, which now provides that the non-member spouse’s 

pension interest in a preservation fund refers to the equivalent 
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portion of the member’s benefit in terms of the rules had the 

member’s preservation fund membership notionally terminated on 

the date of the divorce. Thus, it cannot be said that the 

complainant’s pension interest in the first respondent is “nil.” 

Section 37D (6) of the Act deals with this aspect and it reads as 

follows: 

 
“ Despite paragraph (b) of the definition of “pension interest’ in 

section 1(1) of the Divorce Act, 1979, the portion of the pension 

interest of a member of a pension preservation fund or provident 

preservation fund (as defined in the Income Tax Act, 1962), that is 

assigned to a non-member spouse, refers to the equivalent portion 

of the benefits to which that member would have been entitled to 

(sic) in terms of the rules of the fund if his or her membership of the 

fund terminated on the date on which the decree was granted.” 

 

5.10 The second respondent appears to have adopted a more 

purposive approach to the definition of pension interest than the 

first respondent and has already calculated the complainant’s 

share of pension interest, in the sum of R440 115, 33. 

 

5.11 The last question that remains is the first respondent’s contention, 

as summarised in paragraph 4.2.1, that the member spouse 

already made a once-off cash withdrawal in 2001, so the 

complainant cannot receive her pension interest, either in cash or 

to transfer, until the member spouse reaches retirement age 

because only one cash withdrawal prior to retirement is permitted 
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from a preservation fund.  

 

5.12 Part (c) of the definition of a “pension preservation fund” in section 

1 of the Income Tax Act is pertinent to this complaint. It reads as 

follows: 

“(c) with the exception of amounts transferred to any other pension 

preservation fund, not more than one amount contemplated in 

paragraph 2(b) of the Second Schedule is allowed to be paid to the 

member  during the period of membership of the fund or any other 

pension preservation fund: Provided that this paragraph applies 

separately to each payment or transfer to the fund contemplated in 

paragraph (b);”    (emphasis added) 

 

5.13 In terms of the above-quoted definition, it is only the member who 

is prohibited from making more than one cash withdrawal before 

reaching retirement age. A non-member spouse never acquires 

membership of a pension preservation fund even though she is 

entitled to pension interest from it. This is confirmed by sub-

section 37D (4) (c) of the Act, the relevant section whereof for the 

purposes of this determination reads as follows: 

 

   “(c)   A non-member spouse- 

(i)  is not a member or beneficiary in relation to the 

pension fund; ...” 

 

5.14 It is clear that the complainant is not regarded as a member of the 
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first respondent, so she is not bound by the prohibition on more 

than one cash withdrawal before retirement from preservation 

funds. This is the case because the prohibition only applies to 

members of preservation funds, not to non-member spouses 

claiming pension interest.  Therefore, the complainant is entitled to 

receive payment of her pension interest held in the first 

respondent.  

 

5.15 Section 37D(4) of the Act makes provision for the non-member 

spouse to elect to either receive cash payment of the pension 

interest or to transfer it to another approved pension fund 

organisation. The complainant has indicated in her complaint that 

she wants cash payment. However, she needs to inform the 

respondents in writing of the mode of payment of her pension 

interest.  

 

5.16 It is trite law that the first respondent can only act in terms of its 

registered rules (see section 13 of the Act). According to the latest 

rules provided by the respondents, the first respondent does not 

have registered rules dealing with the payment of non-member 

spouses’ share of pension interest. It is the case that the rules 

provide for the payment or translocation of members’ preservation 

fund entitlements, but this only applies to members. This does not 

assist non-member spouses because they are not members of the 

fund. The law as it presently stands permits payment of pension 

interest in preservation funds to non-member spouses. Therefore, 
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the first respondent needs to register a rule amendment with the 

Registrar of Pension Funds, which will permit the payment or 

translocation of non-member spouses’ pension interest by the first 

respondent. 

  

5.17 It is recommended that the Registrar approve the proposed rule 

amendment without delay so as not to prejudice the complainant 

and others who may be in a similar position. 

 

5.18 This tribunal is well aware of the permutations that are available to 

members of preservation funds (as well as retirement annuity 

funds) pursuant to the wording of section 37D(4) of the Act, 

particularly with regard to circumventing the general prohibition of 

cash withdrawals before normal retirement age. It is an important 

issue with widespread implications for members of preservation 

funds (and retirement annuity funds). For this reason this tribunal 

will ensure that a copy of this determination is sent to the Registrar 

of Pension Funds as well as National Treasury, for their 

consideration of possible amendments to the legislation. 

 

[6]  ORDER  

 

6.1 This tribunal makes the following order: 

 

6.1.1 The second respondent’s endorsement of its records in 

respect of the complainant’s share of pension interest in 

the first respondent is valid and effective; 

 

6.1.2 The first respondent is ordered to submit a rule 

amendment to the Registrar of Pension Funds that will 

permit the payment or transfer of non-member spouses’ 
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share of pension interest, within 30 days of the date of 

this determination; 

 

6.1.3 A copy of the rule amendment that is submitted to the 

Registrar of Pension Funds is to be served on this 

Tribunal within 30 days; 

 

6.1.4 On approval of the rule amendment contemplated in 

paragraph 6.1.2 the respondents are ordered to inform 

the complainant in writing and telephonically, within 5 

days of such approval, of her option to receive payment 

or transfer her pension interest and to make her election 

in this regard within the time limits stipulated in section 

37D (4) of the Pension Funds Act; 

 

6.1.5 The first and second respondents are ordered to 

implement the complainant’s choice made in terms of 

paragraph 6.1.4 and to pay or transfer her pension 

interest, together with any fund returns as contemplated 

in section 37D (4), within the time limits stipulated in 

section 37D (4) of the Pension Funds Act. 

 

 

 

 

 

 

 

 

 

 



 

15 

 

 

DATED AT JOHANNESBURG ON THIS 20 DAY OF MAY 2010 

 

 

CHARLES PILLAI 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

Cc:  Mrs G C Theron 

 41 Magnolia Street 

 Riebeeckstad 

 WELKOM 

 9459    REGISTERED POST 

 

Cc:  Schoeman Kellerman & Kotze Inc Attorneys 

 P O Box 419 

 WELKOM 

 9460 

 Your ref: JHS/SN/Q695/5 

 Fax: (057) 352-7499 

 

Cc: Sanlam Preservation Pension Fund 

 C/o Sanlam Life Insurance Limited 

 P O Box 1  

SANLAMHOF 

 9532 

 Attention: Mrs Dorea Ozrovech 

 Fax: 021 957 1507 
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Cc: Mr. Sammy Gallant 

 Sanlam Life Insurance Limited 

 P O Box 1  

SANLAMHOF 

 9532 

 

 Fax: 021 947 2769 

 

Cc:   Mr. J. Boyd 

 Deputy Registrar of Pension Funds 

 Financial Services Board 

 P.O. Box 35655 

 MENLO PARK 

 0102 

 

 Fax:  012 347 0221 

Cc:  Mr. V. Symington 

 National Treasury: Pensions Section 

 Private Bag X115 

 PRETORIA 

 0001 

 

 Fax:  012 323 3262 

 

Registered address of the Fund:   2 Strand Road 

BELLVILLE 

7530 

 

Section 30M filing :     High Court  

Complainant represented by Schoeman, Kellerman and Kotze Inc. Attorneys, Welkom 

    


