
  
 
 

 
The Office of the Pension Funds Adjudicator was est ablished in terms of Section 30B of the 
Pension Funds Act No. 24 of 1956 
 

-The service offered by the Pension Funds Adjudicat or is free to members of the public- 
 

 
 

Ground & 1st Floors 
23 FREDMAN 

Cnr. Fredman Drive & Sandown Valley Crescent 
Sandown 

SANDTON  
2196 

 
P.O. Box 651826, BENMORE, 2010 

Tel:  087 942 2700; 011 783 4134 � Fax:  087 942 2644  
E-Mail:  enquiries-jhb@pfa.org.za 

Website:  www.pfa.org.za 

     Please quote our ref: PFA/NW/32706/2009/TN 

        BY REGISTERED POST 

       

Mrs. M.S. Mokgoto 

P.O. Box 2133 

MAFIKENG 

2745            

                   

Dear Mrs. Mokgoto,    

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 of 1956 (“the Act”): M S MOKGOTO (“complaina nt”) v BOSELE 

NATIONAL PROVIDENT FUND (“respondent”)  

 

[1] INTRODUCTION 

 

1.1 This matter concerns the respondent’s failure to pay a death benefit.    

 

1.2. The complaint was received by this office on 9 March 2009. A letter 

acknowledging receipt thereof was sent to the complainant on 26 March 

2009. On 27 March 2009 a letter was dispatched to the respondent giving 

it until 27 April 2009 to file a response to the complaint. A follow-up letter 

was send to the respondent on 4 May 2009 requesting it to respond before 

11 May 2009. A response was received from the respondent on 4 May 

2009.   
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 1.3 After reviewing the written submissions before this tribunal it is 

considered unnecessary to hold a hearing in this complaint. As the 

background facts are known to the parties, only those facts that are 

pertinent to the issues raised herein will be repeated. The determination 

and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND  

 

2.1 The deceased, Mr. R.M. Mogale, passed away on 30 January 2004. He 

was a member of the respondent until his passing away. Following the 

deceased’s passing away the respondent became liable to pay a death 

benefit to his dependants. The respondent admitted that it is liable to 

pay a death benefit, but it is yet to distribute the death benefit to the 

deceased’s dependants. 

 

[3]  COMPLAINT  

 

3.1 The complainant is dissatisfied with the respondent’s delay in paying 

the death benefit to the deceased’s dependants. 

 

[4]  RESPONSE 

 

        4.1  The respondent confirmed the background facts summarised above. 

The respondent submits that, according to its records, a payment is “in 

progress.” However, as a result of migrating its data to the “Metropolitan 

computer system” it suspended contributions and payment of benefit 

claims until 22 May 2009.  

 

        4.2 The respondent submitted another response on 19 June 2009. It 

submitted that it could not migrate the data by 22 May 2009 due to 

“technical reasons.” It is aware that this adversely affected its service 

delivery to the entire membership. As such, the matter has been 
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escalated to the “highest authorities” within the fund administration. On 

enquiry in May 2011 the respondent had still not paid the death benefit.  

 

[5] DETERMINATION AND REASONS THEREFOR  

 

         5.1 The complaint concerns the unreasonable delay in paying a death 

benefit by the board of trustees of the respondent. The complaint is not 

time-barred in terms of section 30I of the Act because the respondent 

has acknowledged liability to pay the death benefit.  

 

 5.2  Section 37C of the Act governs the disposition of death benefits. It 

places a duty on the board of trustees to identify the beneficiaries of a 

deceased member and also vests the board with discretionary powers 

regarding the proportions and manner of distributing the proceeds of a 

death benefit. Section 37C(1)(a) puts a responsibility on the fund to 

make a distribution within 12 months after the death of the member 

should they become aware or trace dependants of the member. 

 

 5.3  A fund is only permitted to act in terms of its registered rules (see Tek 

Corporation Provident Fund and Others v Lorentz [2000] 3 BPLR 227 

(SCA) at paragraph [28] and section 13 of the Act).Thus, any benefit 

that is paid by the respondent must be computed in terms of its rules. 

 

5.4  It is common cause that the respondent has failed to pay the death 

benefit to the dependants.  The respondent furnished this tribunal with a 

response affirming that it is due to its delay that the death benefit has 

not been paid. By its own admission the fund has failed to discharge its 

duties in terms of the rules and the Act.   

 

        5.5  The respondent’s negligence cannot be condoned by this tribunal. The 

respondent’s failure to migrate its data over a lengthy period of time 

cannot be a justifiable excuse for the delaying in paying the death 

benefit. The respondent is unjustifiably delaying paying the death 
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benefit to the dependants and should be held liable to pay such benefit, 

including interest, without any further delay.   

 

5.6 In casu, a period of seven years has elapsed without the respondent 

having finalised the distribution of the deceased’s death benefit.  No 

convincing reasons have been advanced by the respondent to explain the 

inordinate delay in the distribution of the deceased’s death benefit other 

than that the trustees’ resolution is still outstanding. This is unacceptable. 

A copy of this determination is being forwarded to Registrar of Pension 

Funds as well as the Head: Surveillance and Enforcement, Registrar of 

Pension Funds, for possible action against the trustees of the respondent 

for what would appear to be a gross dereliction of duties by the trustees.  

 

[6]  ORDER 

 

         6.1  In the result, the order of this tribunal is as follows: 

 

                 6.1.1 The respondent is ordered to pay the death benefit, together with 

interest thereon at 15.5% per annum computed from 30 January 

2004 to date of payment, to the identified dependants of               

R.M. Mogale in terms of section 37C of the Act within 14 days of the 

date of this determination. 

 

DATED AT JOHANNESBURG ON THIS 6 th DAY OF JUNE 2011 

 

 

 

 

____________________________________ 

DR. E.M. DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 
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Cc:    Principal Officer: Bosele National Provident Fund  

 Mr. Thloloe 

 Private Bag X1 

 MMABATHO 

 2735 

 
Fax:  018 381 5525  

 
Registered Office of the fund  

Newlands Terraces  

5th Floor 

8 Boundary Road 

NEWLANDS 

7700  

  
Cc:  Head: Surveillance and Enforcement, 

Registrar of Pension Funds,  

P O Box 35655, 

MENLO PARK 

0102 

  

Fax:  012 346 5915 

 
Section 30M Filing: Magistrates Court    


