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Dear Sir,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT   

NO. 24 of 1956 (“the Act”): A ERASMUS (“complainant ”) v MINE EMPLOYEES 

PENSION FUND (“respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the payment of a withdrawal benefit following the 

termination of the complainant’s employment. 

 

1.2 The complaint was received by this office on 8 April 2005. On 25 April 

2005, a letter was sent to the complainant requesting him to reformulate 
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his complaint. The complainant submitted his undated reformulated 

complaint to this Tribunal. On 10 August 2005 a copy of the complaint was 

forwarded to the respondent giving it until 31 August 2005 to file a 

response to the complaint. On 30 August 2005 the respondent made a 

request for an extension of time. A response was received from the 

respondent on 15 September 2005. This response was forwarded to the 

complainant on 25 February 2009 for him to file his further submissions on 

or before 6 March 2009, in the event that he wished to do so. No further 

submissions were received. 

 

 1.3 Having considered the written submissions before me, I find it 

 unnecessary to hold a hearing. My determination and reasons 

 therefor appear below. 

   

[2] FACTUAL BACKGROUND  

 

2.1 The complainant was a contributing member of the respondent during the 

tenure of his employment. 

 

[3] COMPLAINT  

  

3.1 The complainant alleges that he resigned from his employment in October 

2002 but due to the money still owed to the employer, his withdrawal 

application form was only submitted in September 2003. 

  

 3.2 The complainant submitted that he indicated that he wanted to be paid his 

 withdrawal benefit. 
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3.3 The complainant further submitted that after explaining to the respondent 

the reasons for the delay in applying for his benefit, the respondent sent 

him new application forms and he applied for the second time. 

 

3.4 The complainant submitted that he was sent a letter by the respondent 

that the South African Revenue Services (“SARS”) is prohibiting him from 

withdrawing his fund credit. 

 

3.5 The complainant further submitted that he was told that the only way to 

move his fund credit is to move it to a retirement annuity fund and that he 

accordingly requested that his fund credit be transferred to his retirement 

annuity fund.   

 

3.6 The complainant submitted that he was told that the transfer is no longer 

possible and that his fund credit will remain with the fund until retirement 

age. 

 

3.7 The complainant is requesting this Tribunal to investigate this matter. 

 

[4]  RESPONSE  

 

4.1 The respondent submitted that the complainant was a contributory 

member of the respondent from 18 September 2000 until 23 September 

2002 and that he ceased contributing upon leaving service. 

 

4.2 The respondent further submitted that in terms of the rules prevailing at 

the time, the complainant could elect one of the following options: 

 

 4.2.1 To terminate his membership, in which case he could either: 
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- Withdraw his termination benefit. This consisted of the total of 

member contributions plus employer contributions, increased by 

3% for each complete year of membership; or 

 

- Transfer to an approved fund the higher of the termination 

benefit or an actuarial reserve value; or 

 

4.2.2 To retain his membership on a non-contributory basis, in which 

case he had the option to either: 

 

- Retain his membership on that basis until he become eligible for 

retirement benefits (based either on age or on medical 

incapacitation). The benefit was calculated according to a 

formula incorporating contributions and service; or 

 

- Terminate his membership before becoming eligible for such a 

retirement benefit. In that case he had the same options as in 

4.2.1 above.   

 

4.3 The respondent submitted that after following a long process, the 

respondent’s structure was converted into a pure defined contribution 

scheme. The respondent further submitted that the conversion occurred by 

way of a complete revision of the respondent’s rules which became 

effective on 1 March 2003.   

 

4.4 The respondent further submitted that SARS was not willing to approve 

the initial draft revised rules on the grounds that such a provision could in 

some instances contravene the provisions of the Income Tax Act, and 

could in general allow for tax arbitrage. The respondent submitted that 

after discussions, SARS agreed that such members would be allowed a 

period of 9 months from the date of conversion to take a withdrawal 
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benefit. The respondent indicated that the window period closed on           

30 November 2003. 

 

4.5 The respondent submitted that as of 1 December 2003, the only options 

available to such a pre-conversion non-contributory member was to either: 

 

- Retain non-contributory membership of the Fund; or 

 

- Transfer his or her fund credit to the fund sponsored by his or her current 

employer, or to a retirement annuity fund. A transfer to a preservation fund 

was not an option, as SARS was concerned that this could be used as an 

alternative means in a manner to achieve tax arbitrage. 

 
 

4.6 The respondent further submitted that the complainant alleges that he 

submitted a benefit application, presumably requesting the withdrawal of 

his fund credit, during September 2003. The respondent indicated that had 

the complainant done so, he would have been eligible to take a withdrawal 

benefit, as it fell within the permitted window period. 

 

4.7 The respondent submitted that the complainant’s file was perused and the 

earliest benefit application form was completed by the complainant on     

10 July 2004 and was received by the respondent on 13 July 2004. The 

respondent mentioned that there was no indication on their records that 

such an application was received before that date. 

 

4.8 The respondent submitted that in the circumstances, they doubted the 

member’s assertion that he submitted an application form in September 

2003. 
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[5]   DETERMINATION AND REASONS THEREFOR  

 

  5.1 The issue for determination is whether or not the respondent failed to                   

  comply with its duties in paying the complainant his withdrawal                    

  benefit upon termination of his employment. 

 

  5.2 The payment of any benefit that is due to a member of a fund is regulated 

 by the fund’s rules (see Tek Corporation Provident Fund & Another v 

 Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E) and section 13 of the Act). 

 

5.3 The respondent’s rules which were applicable when the complainant left 

the service provided that the complainant could elect one of the following 

options: 

 

   “To terminate his membership, in which case he could either: 

 

- Withdraw his termination benefit. This consisted of the total of member 

contributions plus employer contributions, increased by 3% for each 

complete year of membership; or 

 

- Transfer to an approved fund the higher of the termination benefit or an 

actuarial reserve value;”  

  

5.4 In casu, the respondent submitted that the complainant resigned on        

23 September 2002. His withdrawal benefit accordingly accrued on         

23 September 2002. The complainant’s withdrawal date was the date of 

resignation and his benefit therefore fell to be payable in terms of the rules 

applicable at that time and not in terms of the rule amendment which 

came into effect on 1 March 2003 after the complainant’s resignation 

(Alexander v Printing Industry Pension Fund [2000] 8 BPLR 835 (PFA)). 

The complainant’s benefit accrued at the time of his resignation. The 

complainant already had an accumulated benefit when the rule 
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amendment was made (Joint Municipal Pension Fund and Another v 

Grobler and Others [2007] 1 BPLR 1 (SCA)). The rule amendment only 

came into effect after the accrual of the complainant’s benefit. The benefit 

accordingly fell due and payable on 23 September 2002.    

 

5.5  In view of the above, the respondent’s argument is dismissed.  

 

[6] ORDER 

 

 6.1 In the result, the order of this Tribunal is as follows:  

 

6.1.1 The complainant is directed to exercise his election regarding 

termination of membership in terms of the rules that were 

applicable at the time of his resignation and to notify the respondent 

of his election in writing within 14 days of receipt of this 

determination.   

 

6.1.2 The respondent is directed to take all necessary steps to implement 

the option elected by the complainant within 21 days of receipt of 

written notification outlined in paragraph 6.1.1 above.    

 

6.1.3 The respondent is directed to transfer the complainant’s withdrawal 

benefit together with the member’s fund growth to date, 

alternatively, pay the complainant his withdrawal benefit, less any 

permissible deductions in terms of the Act, plus the member’s fund 

growth from date of resignation to date of payment depending on 

the option elected pursuant to paragraph 6.1.2 above.    

  

 

 



 
 

8 

DATED AT JOHANNESBURG ON THIS 14 th DAY OF JANUARY 2011 

 

 

 

    ____________ 

DR EM DE LA REY 
ACTING PENSION FUNDS ADJUDICATOR 
 
 
Cc:   Mine Employees Pension Fund 

 P O Box 61172 

 MARSHALLTOWN 

 2107 

 

 Ref:   G Meyer 

 Fax:  011 481 8196 

 
 

 Registered address of the fund:  32 Princess of Wales Terrace 

      Sunnyside Park 

       PARKTOWN 

      2193 

 

Section 30M filing: Magistrates’ Court  
Parties unrepresented 

  


