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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 OF 1956 (“the Act”): M L PEPLER (“complainan t”) v ESKOM PENSION 

AND PROVIDENT FUND (“respondent”)  

 

[1]     INTRODUCTION 

 

1.1 This complaint concerns the respondent’s refusal to allow the complainant 

to withdraw the remaining two-thirds of his retirement benefit and to invest 

it with an external investment management company. 

 

1.2 The complaint was received by this tribunal on 8 April 2009. A letter 

acknowledging receipt thereof was sent to the complainant on 22 May 

2009. On 3 July 2009 a letter was dispatched to the respondent giving it 

until 3 August 2009 to file a response to the complaint. A response was 

received from the respondent on 9 July 2010. 
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1.3 This complaint was referred to conciliation on 15 February 2010 in order 

to afford the parties an opportunity to settle the matter. However, the 

parties could not reach settlement and the matter was referred for 

adjudication.    

 

1.4 After considering the written submissions this tribunal finds it unnecessary 

to hold a hearing in this matter. The determination and reasons therefor 

appear below. 

 

[2]     FACTUAL BACKGROUND  

 

2.1 The complainant was employed by Eskom Limited (“the employer”) and 

became a member of the pension section of the respondent by virtue of 

his employment on 1 December 1987 until 31 March 2005 when he 

resigned from employment.  

 

2.2 Upon resignation, the complainant opted to retain his withdrawal benefit 

in the fund as a deferred pensioner until he attains retirement age. 

 

2.3 On 30 April 2009 the complainant notified the respondent of his intention 

to retire. One-third of his retirement benefit was duly paid to him by the 

respondent and the remaining two-thirds was utilised to pay him a 

monthly pension. He is currently receiving a monthly pension of           

R5 497.87 from the respondent. The complainant now wishes to 

withdraw the remainder of his funds and invest them with an external 

investment management company.   

 

[3] COMPLAINT  

 

3.1 The complainant is aggrieved that the respondent refuses to allow him to 

withdraw the remaining two-thirds of his retirement benefit in order to 

invest it with another investment company.  He maintains that the 

respondent’s refusal is unfair and discriminatory as individuals are 
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entitled to move their living annuities as well as pre-retirement funds to 

different insurers and fund managers. 

 

3.2 The complainant thus requests this tribunal to order the respondent to 

allow him to withdraw and invest the remaining two-thirds of his 

retirement benefit. 

 

[4]  RESPONSE 

 

4.1 The respondent confirms the background facts as summarised above. 

 

4.2 The respondent referred to section 13 of the Act, which states that the 

rules of a registered fund are binding on the fund and the members, 

shareholders and officers thereof and on any person who claims under 

the rules or whose claim is derived from a person so claiming.  

 

4.3 The respondent submits that in terms of its rules, a ‘pensioner’ and 

‘pension’ are defined as follows: 

 

“Pensioner shall mean a person in receipt of a pension from the Fund’. 

‘Pension’ shall mean an annual sum payable in monthly instalments to a 

retired MEMBER.....in terms of these RULES.” 

 

4.4 The rules of the fund do not provide for the transfer of a member’s 

retirement benefit to another insurer, or the option to purchase an 

annuity from another institution. In terms of the rules, a member must be 

paid a pension from the fund upon his retirement. 

 

4.5 The respondent concludes by submitting that this complaint should be 

dismissed due to the fact that its rules do not authorise transfer of a 

retiring member’s benefit to another institution for investment.      
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[5]  STATEMENT OF DETERMINATION AND REASONS THEREFO R 

 

5.1 The complainant wants to withdraw the remaining two-thirds of his 

retirement benefit and transfer it to another investment management 

company. He retired from the fund and was subsequently paid the 

maximum of one- third of his retirement benefit in cash. The respondent 

used the balance to pay him a monthly pension.   

 

5.2 The issue that falls to be determined is whether or not the respondent’s 

refusal to allow the complainant to withdraw his entire retirement benefit 

is lawful. The respondent submitted that on retirement it could only pay a 

maximum of one-third of the complainant’s retirement benefit in cash and 

the remaining two-thirds had to be utilised to pay him a monthly pension. 

With regards to the transfer of the complainant’s full benefit to another 

investment management company, the respondent submits that its rules 

make no provision for the transfer of a member’s retirement benefit to 

another company or the option to purchase a pension from another 

insurer. The fund pays out pension to its retired members from the fund 

itself due to the fact that the rules of the fund make no provision for the 

outsourcing of pensions to insurers.  

 

5.3 The rules of a fund are paramount and binding on all parties (see Tek 

Corporation Provident Fund and Others v Lorentz 1999 (4) SA 884 

(SCA) at 894-B-C and section 13 of the Act). Due to the binding effect of 

the rules on the fund, the fund may only pay its members the benefits 

provided for in its rules. Therefore, in order for the complainant to 

withdraw and invest the remaining two-thirds of his retirement benefit 

with an external investment management company, the fund’s rules 

must allow such a withdrawal and transfer.   

 

5.4 Rule 27 of the rules of the respondent provides for commutation of a 

benefit and reads as follows: 
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“Commutation 

 

 27(1) The BOARD may commute for a lump sum- 

 

(a) the whole of the PENSION that becomes payable to a retiring 

MEMBER or WIDOW or WIDOWER or child that does not 

exceed the maximum amount that may be totally commuted in 

terms of the Income Tax Act; or 

 

(b) at the request of a retiring MEMBER whose PENSION 

exceeds the maximum amount that may be totally 

commuted in terms of the Income Tax Act, not more 

than one- third of his PENSION”. 

 

5.5 The Income Tax Act No. 58 of 1962 (“Income Tax Act”) permits full 

commutation of a benefit only if two-thirds of the benefit is less than   

R50 000.00. The complainant’s retirement benefit was R1 376 899.58. 

Two- thirds of this amount equals R917 933.06. This exceeds the 

threshold of R50 000.00 stipulated in the Income Tax Act, so the 

respondent was not permitted to commute his full benefit to cash. The 

complainant is a retired member and pensioner of the fund who is 

currently receiving a monthly pension from the respondent. Rule 2 of the 

rules of the respondent provides for the definition of a pensioner in the 

following terms: 

 

“PENSIONER” shall mean a person in receipt of a PENSION from the 

FUND”. 

 

5.6 ‘Pension’ is also defined in rule 2 of the rules of the respondent and 

reads as follows: 

    

“’PENSION’ shall mean an annual sum payable in monthly instalments to a 

retired MEMBER, WIDOW, WIDOWER, or ELIGIBLE CHILD in terms of 

these rules”. 
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5.7 Rule 39 makes provision for the payment of pensions and these 

pensions are payable by the fund. The rules do not make provision for 

the outsourcing of pensions. The complainant is not entitled to receive 

his benefit in any manner other than as set forth in the rules and this 

tribunal cannot order the fund to act contrary to its rules.   

 

 [6]     ORDER 

 

1. The complaint cannot succeed and is dismissed. 

 

SIGNED IN JOHANNESBURG ON THIS 18 th DAY OF JANUARY 2011  

 

 

 

____________________________________ 

DR. E.M. DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

Cc:     Eskom Pension and Provident Fund 

 Private Bag 50 

 BRYANSTON 

 2021 

          

 Fax:   (011) 709 7554  

 Ref:   J Buthane, Manager Legal and Technical Services  

 

Section 30M Filing: High Court 

No legal representation  

 


