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Dear Ms. Kekana, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 OF 1956 (“the Act”): T D KEKANA (“complainan t”) v NEDCOR 

DEFINED CONTRIBUTION PROVIDENT FUND (“respondent”) 

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns the distribution of a death benefit by the 

respondent. 

 

 1.2 The complaint was received by this office on 6 November 2007. A 

letter acknowledging receipt thereof was dispatched to the 

complainant on 25 January 2008. On the same date a letter was 

dispatched to the respondent giving it until 22 February 2008 to file its 

response. A response was received from the respondent on              

29 February 2008. The response was forwarded to the complainant on 
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12 March 2008. No further submissions were received from the 

parties. The matter was referred to conciliation on 5 December 2008. 

As the parties could not reach settlement, the complaint was referred 

to adjudication. 

 

 1.3 Having considered the submissions this tribunal considers it 

unnecessary to hold a hearing in this matter. As the background facts 

are well known to the parties, these shall be repeated only to the 

extent that they are pertinent to the issues raised herein. The 

determination and reasons therefor appears below. 

 

[2]  FACTUAL BACKGROUND  

 

 2.1 Mr. M.P. Mokoena (“the deceased”) passed away on 28 October 2006. 

During his lifetime he had been employed by Nedbank Limited (“the 

employer”). He was by virtue of his employment a member of the 

respondent from 1 October 2003 until the date of his death.  

 

 2.2 He married the complainant by customary rites on 1 May 2004 and 

they shared a joint household. Khanya  Mokoena (“Khanya”) (born in 

2004), their minor daughter, was born of their relationship. The 

complainant is a graduate, having graduated from the University of the 

North as it then was, and is currently employed by the City of 

Johannesburg, with earnings of around R11 560,00. 

 

 2.3 The deceased had previously been married to Ms. F.M. Mabaso (“F.M. 

Mabaso”) from 1997 to 2000 when they divorced. Mr. Z. Mabaso 

(“Zamatungwa”) (born 1999) was born of this marriage. It appears that 

the deceased was also involved in a relationship with Ms. N.T. Mabaso 

(“N.T. Mabaso”), with whom he had a daughter, Ms. B.N. Mabaso 

(“Bohloka”) (born 1998). The deceased had a further relationship with 

Ms. P.M. Makhubo (“Ms. Makhubo”) wherefrom a daughter, Ms. K. 

Makhubo (“Kagisano”) (born 2006), was born. 
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 2.4 After the deceased’s passing away a gross death benefit in the 

amount of R1 253 339.80 became available for distribution to his 

dependants. The respondent elected to distribute the death benefit in 

equal portions of 20% to all the identified dependants, i.e. the four 

minor children and the complainant. This decision now forms the 

substance of the present complaint. 

 

[3]  COMPLAINT 

 

 3.1 The complainant is dissatisfied with the respondent’s decision to 

award all the dependants an equal share of the benefit. She complains 

that Kagisano ought not to have been considered in the distribution of 

the death benefit as, according to her, it is uncertain as to whether or 

not she was indeed fathered by the deceased. She expresses her 

complaint as follows: 

 

• whether or not the respondent considered the extent of her 

dependency on the deceased prior to embarking on the 

distribution of the death benefit; 

 

• whether or not the respondent considered the minor 

childrens’ extent of dependency on the deceased and their 

respective mothers; 

 
• whether or not the respondent has scientific proof that 

Kagisano is the deceased’s child; and 

 
• why the respondent paid her daughter’s benefit into a trust. 

 

 3.2 Thus, she seeks an order in the following terms: 

 

• setting aside the respondent’s decision; 
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• directing that the respondent consider the extent of her 

dependency on the deceased; 

 
• instructing the respondent to consider the minor childrens’ 

dependency on their respective mothers; 

 
• compelling the respondent to procure paternity tests for 

Kagisano; and 

 
• compelling the respondent to reverse the payment of 

Khanya’s benefit into a trust and pay it to her instead. 

 

[4]  RESPONSE 

 

 4.1 The respondent submitted that the deceased did not complete any 

nomination form prior to his death. It investigated and identified five 

factual and legal dependants of the deceased. The respondent 

received a customary marriage certificate, identity document and the 

deceased’s death certificate from the complainant. It further records 

that it received an affidavit and birth certificate in respect of Khanya. 

 

 4.2 The respondent states that it received copies of Zamatungwa’s birth 

certificate, affidavit establishing his maintenance by the deceased and 

a divorce order. In respect of Bohloka it received copies of her birth 

certificate and an affidavit confirming that the deceased financially 

maintained her. It records that it received Kagisano’s birth certificate, 

clinic card, an affidavit from the deceased’s close friend and another 

affidavit stating that the deceased financially supported her. 

 

 4.3 The respondent submits that the complainant and her daughter 

claimed to have received financial maintenance from the deceased to 

the value of R21 800,00 as he repaid the bond, two lease instalments 

and insurance cover on their cars. Ms. F.M. Mabaso advised that the 

deceased paid for a bond and bought groceries for her and their son, 
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the monthly support being R4 000. Ms. N.T Mabaso submitted that the 

deceased paid school fees, clothing and ‘lunchbox goods’ for their 

daughter, to the value of R800,00 per month. Ms. Makhubo submitted 

that the deceased had not commenced payment of maintenance as 

Kagisano was born only 6 weeks before the deceased’s death. 

 

 4.3 The respondent states that it considered the extent of not only the 

complainant’s dependency on the deceased, but also of the other four 

dependants as well, as they are owed a duty of support by both 

parents. It further states that the deceased was a dignified man who 

knew his maintenance responsibilities and would have in all likelihood 

maintained Kagisano. 

 

 4.4 The respondent submits that it was not aware of Kagisano until it 

interviewed Mr. J. Mokwena, the deceased’s uncle, who brought him 

up. He notified them of Kagisano’s existence and the deceased’s close 

friend, Mr. K. Modiselle, provided them with Ms. Makhubo’s contact 

details. Mr. Modiselle and Mr. Mokoena stated that Kagisano was the 

deceased’s child and Mr. Modiselle deposed to an affidavit to this 

effect. The clinic card provided to the respondent also confirmed the 

deceased as Kagisano’s father. The complainant and her legal 

representative were requested to liaise with the deceased’s family to 

enable the paternity tests with the understanding that the costs thereof 

would be set off against the death benefit payable. This was not 

accepted by the complainant’s legal representative, considering the 

deceased’s parents’ views regarding the cause of the deceased’s 

death. 

 

 4.5 The respondent submitted that the complainant was dissatisfied with 

the payment of Khanya’s benefit into a trust because she had debts to 

pay, some of which she incurred from the deceased’s burial. It 

informed the complainant that the death benefit was not meant to 
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settle debts, but was meant to assist with the future well-being of 

Khanya and her family, hence it was deposited into a trust. 

 

[5] STATEMENT OF DETERMINATION AND REASONS THEREFOR  

 

 5.1 The complainant is dissatisfied with the respondent’s decision to 

distribute the death benefit amongst the deceased’s five identified 

dependants in equal shares of 20 percent. She also seeks the 

administration of paternity tests on Kagisano to establish whether or 

not the deceased fathered her. The complainant also wants payment of 

Khanya’s share of the death benefit to be made to her rather than to a 

trust. Thus, it needs to be determined whether or not the respondent’s 

distribution and payment of the death benefit was fair and reasonable 

in the circumstances. 

 

5.2 The payment of death benefits by a pension fund organisation is 

regulated by section 37C of the Act. In terms of section 37C a death 

benefit shall not normally form part of the estate of the deceased, but 

shall be dealt with in terms of the section. Section 37C gives the 

trustees discretion, to be exercised fairly and reasonably, insofar as the 

distribution and payment of death benefits is concerned.  

 

5.3 The main object of the section is to ensure that those persons who 

were dependant on the deceased during his lifetime, irrespective of 

whether or not the deceased was legally required to maintain them, are 

not left destitute and without financial support after his death. Section 

37C imposes three primary duties on the trustees when they embark on 

the distribution of a death benefit. They need to first identify and trace 

all the dependants and nominated beneficiaries of the deceased. 

Secondly, the trustees must effect an equitable distribution of the death 

benefit; and finally the trustees must determine an appropriate mode of 

payment of the benefit. 
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5.4 This tribunal has to determine whether or not the trustees properly 

discharged their duties imposed by section 37C of the Act, i.e. that they 

considered all the relevant factors to the exclusion of the irrelevant 

factors and that they did not fetter their discretion in any way. Where it 

is found that the trustees failed to take into account relevant factors, or 

took into account irrelevant factors, the trustees’ decision shall be 

reviewable on the grounds that they exceeded their powers or that the 

decision constituted an improper exercise of their powers (see Jordaan 

v Protektor Pension Fund [2001] 2 BPLR 1593 (PFA) at 1596 F-G and 

1597B-D (“Jordaan”)).  

 
Paternity tests 

 

5.5 For convenience sake, the issue of paternity testing shall be addressed 

first. The complainant essentially requests an order directing that the 

respondent subject Kagisano to paternity testing to ascertain whether 

or not she was indeed fathered by the deceased. This is because she 

is sceptical that Kagisano is the deceased’s biological child and this 

scepticism is the main thrust of her contention that Kagisano is not 

entitled to a share of the death benefit. However, a biological 

relationship is not the sole factor considered in the distribution of a 

death benefit. The Act speaks of dependency, rather than a biological 

relationship, as a crucial factor in determining whether or not anyone 

should be allocated a death benefit. Thus, whether or not Kagisano 

was entitled to be allocated a portion of the death benefit does not 

hinge on her biological relationship with the deceased, but on her 

dependency on him and the extent thereof. The issue of her 

dependency will be addressed below. 

 

5.6 For the sake of completeness, it should be noted that the respondent 

submitted an affidavit deposed to by the deceased’s close friend Mr. 

Modiselle, who stated under oath that Kagisano is the deceased’s child. 

The respondent further produced Kagisano’s clinic card which identifies 

the deceased as her father. The deceased’s uncle, Mr. J. Mokwena, 
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also informed the respondent that Kagisano is the deceased’s child. 

Based on these factors the respondent allocated 20% of the benefit to 

Kagisano. 

 
5.7 It is a trite principle of our law that the person making an allegation 

bears the onus of proving it. Applied to the present matter, it is not for 

the respondent to prove that Kagisano is the deceased’s child by 

procuring paternity tests to this effect. Rather, it is for the complainant 

to make out a credible case supported by relevant evidence rebutting 

the respondent’s submission that Kagisano is the deceased’s biological 

child. The complainant has not made out any case aside froma bare 

denial. In any event, even if paternity tests were administered, these 

would not advance the complainant’s case any further since a 

biological relationship is not the sole factor determining dependency. 

For these reasons, this tribunal dismisses the complainant’s request 

that the respondent be ordered to subject Kagisano to paternity tests. 

 
Dependency 

 
5.8 The complainant enquires whether or not the respondent considered 

the extent of her dependency on the deceased and the extent of the 

minor childrens’ dependency on their mothers, who are all still alive. As 

regards the minor childrens’ dependency on their mothers, it suffices to 

mention that there is a legal duty imposed upon both parents to 

financially support their children. That the deceased passed away does 

not absolve his estate of the duty to financially maintain them, 

irrespective of whether or not their mothers are still alive. This is more 

so if, as in this case, he left behind sufficient money to support them. 

Thus, although their mothers are still alive, the children are still entitled 

to receive financial support from their father’s death benefit.  

 

5.9 Apart from the fact that the children are the deceased’s legal 

dependants and thus entitled to be allocated a death benefit, the 

complainant has also not placed any evidence before this tribunal 
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disputing the minor childrens’ factual dependence on the deceased. On 

the other hand, the respondent produced affidavits deposed to by the 

minor childrens’ respective mothers clearly setting out in which 

respects and to what extent the children financially depended on the 

deceased. In fact, the divorce settlement agreement between Ms. F.M. 

Mabaso and the deceased contained a reservation of her rights to 

demand financial maintenance from the deceased in respect of 

Zamatungwa, their son. Therefore, it is concluded that the respondent 

properly considered the extent of the childrens’ dependency on the 

deceased and their need for future financial support. 

 

5.10 Turning to the complainant’s extent of dependency on the deceased, 

this tribunal is mindful of the fact that she is a graduate, who is currently 

employed by the City of Johannesburg. Given that the other four 

beneficiaries are minor children, the complainant is in a better financial 

position than them. In total the complainant and her child have been 

allocated forty percent of the death benefit. Based on this, there is no 

proof that the complainant and her child’s extent of dependency on the 

deceased was more than that of the other three minor children. It is 

thus found that the respondent duly considered the extent of her 

dependency on the deceased. 

 
5.11 This tribunal now considers into the issue of Kagisano’s dependency on 

the deceased. In this regard, it is mindful of the fact that the deceased 

had not started paying maintenance for Kagisano at the time of his 

death as she was born only 6 weeks before his death. However, the 

Act recognises future dependants as dependants entitled to be 

considered in the distribution of a death benefit. Future dependants are 

those in respect of whom the deceased was not yet financially 

responsible for their maintenance at the point of his death, but would 

have been had he notionally been alive (see the definition of 

‘dependant’ in section 1 of the Act). Thus, although the deceased had 

not yet financially supported Kagisano, he would have done so had he 
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been alive. Thus, Kagisano was entitled to be allocated a share of the 

death benefit. 

 
Payment into Trust 

 

5.12 It is noted that the payment was made into a trust prior to the provision 

for beneficiary funds being made by the Financial Services Laws 

Amendment Act No. 22 of 2008 (“the Amendment Act”). Prior to the 

amendment trustees had a discretion, to be reasonably and fairly 

exercised, to decide on the most appropriate mode of payment of a 

death benefit to a minor dependant. This discretion included the power 

to make payment into a trust should it deem this appropriate. It is 

against this background that the respondent elected to pay Khanya’s 

benefit into a trust, much to the complainant’s dismay.  

 

5.13 The reasons advanced by the complainant for her displeasure with the 

respondent’s decision in this regard are that she incurred debts, 

including the deceased’s funeral costs, and she seeks to settle them 

with the money paid into the trust. It should be reiterated that the 

proceeds of a death benefit are intended to provide financial support for 

the beneficiary concerned. The complainant appears to want to use 

Khanya’s benefit for settling debts that are not for Khanya. This should 

not be encouraged and in view of this, the respondent acted reasonably 

in paying Khanya’s benefit into a trust, thereby preserving the rationale 

behind the enactment of section 37C. The complainant’s request for the 

release of the money paid into the trust is accordingly rejected. 

Khanya’s share of the death benefit should be used for her needs and 

whatever is remaining when she reaches the age of majority will be 

paid to her. 

 

 5.14 It is clear from the facts that the trustees acted equitably and 

reasonably when allocating the death benefit. They took into account 

relevant factors, ignored irrelevant ones and did not fetter their 
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discretion. No facts have been placed before this tribunal to warrant 

any interference with the respondent’s decision. 

 

[6] ORDER 

 

 1. The complaint cannot be upheld and is dismissed. 

 

DATED AT JOHANNESBURG ON THIS      DAY OF AUGUST 20 10 

 

 

 

____________________________ 

CHARLES PILLAI 

PENSION FUNDS ADJUDICATOR 

 

Cc:  T. Tlatsana 

 The Principal Officer 

 Nedcor Defined Contribution Provident Fund 

 P O Box 1144 

JOHANNESBURG 

2000 

 

 Fax: 011 295 3788 

 

 Registered Address : 

5th Floor E Block, Nedcor Sandton 

135 Rivonia Road 

SANDOWN 

2196 

 

Section 30M filing: High Court. 

For the Complainant: W.M.K. Matlala Attorneys 

 

  

 


