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REGISTERED MAIL  
 
Dear Sir/Madam 
 
Re: DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 of 1956 (“The Act”): G BAPELA (“complainant”) v METAL INDUSTRIES 
PENSION FUND (“first respondent”) AND PM GRINDERS ( “second 
respondent”)  

 
1.0 Introduction  
 
1.1 The complaint concerns the second respondent’s failure to pay contributions on 

behalf of the deceased member to the first respondent and distribution of death 
benefits. 

 
1.2 The complaint was received by this office on 4 June 2009. A letter acknowledging 

receipt of the complaint was sent on 29 June 2009. On the same date letters were 
dispatched to the respondents, giving them until 29 July 2009 to file their responses 
to the complaint. A response from the first respondent was received on 26 August 
2009. No response was received from the second respondent. 

 
1.3 After reviewing the written submissions before this tribunal, it is considered 

unnecessary to hold a hearing in this matter. This tribunal’s determination and its 
reasons therefor appear below. 
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2.0. Factual Background 
 
2.1. Mrs. Sadi Norma Bapela (“the deceased”) was a member of the first respondent by 

virtue of employment with the second respondent. Upon death her dependants 
became entitled to death benefits. The complainant is the son of the deceased. The 
first respondent has not paid the death benefits to the deceased’s dependants. 

 
3.0 Complaint 
 
3.1 The complainant is aggrieved that the first respondent has failed to pay the death 

benefit which became available when the deceased died. 
 
3.2 The complainant also submits that when the first respondent distributes and pays 

the death benefit, his grandmother and uncle must be excluded as they were never 
dependant on the deceased. 
 

4.0 Responses  
 
4.1 The first respondent submitted that it was still investigating the outstanding 

contributions of the deceased and that it decided to pay the available death benefits 
to the dependants while it was waiting for the arrear contributions from the second 
respondent. 

 
5.0. Determination and reasons therefor 
 
 Arrear contributions 
 
5.1 Section 13A of the Act provides that the employer of any member of a registered 

fund shall pay the following to the fund in full: 
 

“(a) any contribution which, in terms of the rules of the fund, is to be 
 
      deducted from the member’s remuneration; and 
 
“(b) any contribution for which the employer is liable in terms of those rules.” 
 

5.2 Section 13A (3) (a) (i) also states that such contribution must be paid directly into the 
fund’s account and section13 A (3) (a) (ii) further states that the contributions must be 
paid directly to the fund in such a manner as to have the fund receive the contribution 
not later than seven days after the end of that month for which such a contribution is 
payable. 

 
5.3 The issue of failure by the employer to pay contributions on behalf of its employees to 

the pension fund, has been canvassed by the Cape High Court in Orion Money 
Purchase Pension Fund (SA) v Pension Funds Adjudicator and Others [2002] 9 
BPLR 3880 (C) at 3839 F-G. The court held in that case that the members were 
entitled to claim the loss of their benefits from the employer and the employer was 
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ordered to effect payment thereof.  In the present matter the appropriate remedy is to 
order the second respondent to pay to the complainant what he would have been 
entitled to, when his services were terminated, had it paid contributions on his behalf 
timeously to the first respondent. 

 
5.4 In the present matter the second respondent deducted contributions from the 

deceased’s salary but failed to pay it to the first respondent. The first respondent 
submits that it is unable to pay the death benefit in full because the second 
respondent failed to pay the contributions on behalf of the complainant.  

 
5.5 Thus, the appropriate relief is that which has the effect of placing the deceased’s 

dependants in the position they would have occupied had the second respondent 
regularly and timeously paid the contributions due. In other words, the second 
respondent is liable to pay the first respondent, on behalf of the deceased, and for the 
credit of her member’s share, the amount that would presently be standing to its 
credit had the contributions been timeously received and invested by the first 
respondent, less the amount presently credited to the complainant’s member share, if 
any ( see Orion Money Purchase Pension Fund (SA) v Pension Funds Adjudicator 
and Others [2002] 9 BPLR 3830 ( C) at 3839 F-G).  

 
 Distribution of death benefits 
 
5.6 The distribution of a death benefit is governed by section 37C of the Act. Section 37C 

gives the board an unfettered discretion to distribute a death benefit among the 
beneficiaries of the deceased in a manner and proportion that is just and equitable. In 
exercising its discretion, the board must take into account a number of relevant 
factors, for instance, the ages of the parties, the relationship with the deceased, 
extent of dependency, financial affairs of the beneficiaries, the wishes of the 
deceased. (See Moir v Reef Group Pension Plan & Others [2000] 6 BPLR 629 at 
(PFA)).  

 
5.7 It is the board’s responsibility when dealing with the payment of death benefits to 

conduct a thorough investigation to determine the beneficiaries, to thereafter decide 
on an equitable distribution and finally to decide on the most appropriate mode of 
payment of the benefit payable. Their duties in this regard were cogently summarised 
in Sithole v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at paragraph 
24 and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 

 

• the age of the dependants 

• the relationship with the deceased 

• the extent of dependency 

• the wishes of the deceased placed either in the nomination and/or 

his last will; and 
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• financial affairs of the dependants including their future earning 

capacity potential. 

 
5.8 In making their decision, trustees need to consider all relevant information and ignore 

irrelevant facts. Further, the trustees must not rigidly adhere to a policy or fetter their 
discretion in any other way. In the present case, the first respondent is still 
investigating the arrear contributions. Whether or not the complainant’s grandmother 
and uncle were dependant on the deceased is a decision that still needs to be made 
by the trustees of the first respondent after they have conducted the investigations. 
The complainant’s affidavit regarding his grandmother and his uncle’s dependency 
will be one of the factors taken into account when making a decision. This tribunal will 
not interfere with the section 37C investigations of the trustees at this point as the 
decision about distribution of death benefits is still not made. 

 
6.0 Order 

 
6.1 The complaint regarding distribution of the death benefits is dismissed. 
 
6.2 The first respondent is ordered to compute the value of the credit that would have 

reflected against the deceased member’s accumulated share had the second 
respondent timeously made the pension contributions due in terms of the rules of the 
first respondent, less any amount presently credited to the complainant’s share, and 
to inform the complainant, this office, and the second respondent of such amount, 
within fourteen (14) days of this determination; 

                     
6.3 The second respondent is directed to pay to the first respondent the amount 

computed in paragraph 6.2., within seven (7) days of the first respondent forwarding 
the calculation to it, together with interest thereon calculated at 15.5% per annum 
from the date of calculation performed by the first respondent until date of payment; 

 
6.4 This matter is referred to the board of trustees of the first respondent to conclude its 

investigation and distribute benefits in terms of section 37C; 
 
6.5 Once the investigations are concluded, the first respondent must notify the 

complainant and this tribunal in writing of its decision in terms of paragraph 6.4 above 
within seven (7) days  thereof. 

 
 
 
Dated at Johannesburg on this               day of                                             2010 
 
 
 
 
 



 
 

5

Yours faithfully 
 
 
 
 
 
 
_________________ 
DR. E M DE LA REY 
PENSION FUNDS ADJUDICATOR 
 
 
Cc: Michelle Cloete-Collopen: PFA Liaison and Queries 
 Metal Industries Provident Fund 
 P O Box 7507 
 Johannesburg 
 2000 
 
 Fax: 086 631 0299 
 
 Registered office of fund:  
 
 42 Anderson Street 
 Johannesburg 
 2000 
 
 Section 30M Filing: Magistrate’s Court  
 

Parties unrepresented 


