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Dear Mrs Voigt  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”) – D E VOIGT (“complainant”) v HORTORS GROUP 

PENSION FUND (“respondent”) 

 

[1] INTRODUCTION  

 

1.1 The complaint concerns the delay in paying the complainant an amount 

of R273 550.49 that was allocated to her pursuant to a bonus distribution 

exercise in 2002. 

   

1.2 The complaint was received by this office on 9 December 2008 and a 

letter acknowledging receipt thereof was sent to the complainant on       

4 February 2009. On 18 February 2009 a letter was dispatched to the 

respondent giving it until 18 March 2009 to file a response to the 

complaint. A response was received from the respondent’s attorney, 

Hunter Employee Benefits Law, on 18 March 2009. No further 

submissions were received from the parties.  
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1.3 After considering the written submissions before this tribunal it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below.  

 

[2] BACKGROUND FACTS  

 

2.1 The complainant was a member of the respondent from May 1993 until 

November 2000. A retirement benefit became payable to her by the 

respondent. However, the complainant remained in employment and 

decided not to take her retirement benefit in the respondent but to be a 

deferred member of the fund. 

 

 2.2 During September 2002 the respondent carried out a bonus 

redistribution exercise in terms of which investment returns were 

retrospectively allocated to members. Former members were awarded a 

share of “withdrawal profits” that had been withheld by the respondent in 

terms of its rules.  These monies were added to members’ fund credits 

and in the case of former members, this was paid to them in cash. 

Before payment was made to the complainant and other members of the 

respondent, the Registrar of Pension Funds (“Registrar”) objected to the 

manner in which the bonus redistribution exercise was carried out by the 

respondent. This resulted in the respondent withholding the redistribution 

exercise until the resolution of the matter with the Registrar.    

 

2.3 In February 2008 the complainant, upon attaining the age of 63 years, 

decided to withdraw her benefit value as at 31 December 2007 in the 

respondent. Subsequent to the complainant’s exit from the respondent in 

February 2008 she became entitled to a retirement benefit from the 

respondent. A retirement benefit in the amount of R738, 035.69 was paid 

to her in March 2008 by the respondent. An additional amount that 

included the bonus that was credited to her on 1 January 2002, in the 

amount of R273 550.49, and which had been withheld by the respondent 

pursuant to the redistribution exercise, has been retained by the 
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respondent pending the outcome of the appeal of the Registrar’s 

decision.       

 

[3] COMPLAINT 

 

3.1 The complainant confirms the facts as summarised above. She 

complains that the withheld portion of her retirement benefit in the 

amount of R273, 550.49 that was allocated to her pursuant to the 2002 

distribution exercise has been retained by the respondent. On 2 July 

2008 members were given two options with regard to the amounts 

retained by the respondent, i.e. to have the amount remain invested in 

the respondent’s investment portfolio with market related fund-returns, or 

to transfer it to an interest-bearing account as a hedge, to earn interest 

monthly. The complaint states that she chose the second option.  

 

3.2 The complainant complains that this money is now out of her control and 

she cannot retire. This is totally unacceptable to her as she does not 

know how long the whole process will take to finalise. Further, she is a 

63 year old widow and cannot envisage working and not knowing when 

she will get the balance of her benefit that is due to her from the 

respondent. Thus, the complainant requests this tribunal to assist her 

and order the respondent to pay her the retained balance of her 

retirement benefit.  

 

[4] RESPONSE 

 

4.1 A response was submitted by Hunter Employee Benefits Law (“Hunter 

Law”) on behalf of the respondent in its capacity as the legal 

representative of the respondent. It confirmed that the manner in which 

the redistribution exercise was carried out during September 2002 was 

objected to by the Registrar on the grounds that it was unlawful as it was 

not in compliance with section 15B of the Act. The Registrar also rejected 

the respondent’s statutory valuation report as at 31 December 2003 on 



 

 

4 

the grounds that it does not reflect the true financial position as at that 

date.  

 

4.2 The essence of the Registrar’s objection is that the respondent should not 

have distributed the investment returns and withdrawal profits in any 

manner other than in terms of section 15B of the Act and that moneys 

allocated to the members and former members pursuant to the 

September 2002 process were allocated to those members and former 

members in an unlawful manner. The respondent has noted an appeal 

with the FSB Appeal Board against the Registrar’s decision. 

 

4.3 The respondent has been left with no choice but to withhold the amounts 

allocated to the members and former members pursuant to the 2002 

distribution exercise until such time that the dispute with the Registrar has 

been resolved. 

 

4.4 There is a danger that if the respondent pays to the complainant the 

monies that are subject of this complaint and the FSB Appeal Board rules 

in the Registrar’s favour, then the respondent will have to reclaim the 

moneys from the complainant and other members and former members in 

her position. It submits that the prudent thing to do is to wait for the 

outcome of the appeal with the FSB Appeal Board before any further 

payments can be made to the members and former members of the 

respondent. 

 

 

 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The complaint concerns the delay in paying the complainant the amount 

of R273 550.49 to the complainant, which was allocated to her pursuant 

to a bonus distribution exercise conducted by the respondent in 2002.  
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5.2 It is common cause between the parties that the bonus redistribution 

exercise that the respondent carried out during September 2002 was 

challenged by the Registrar on the basis that it was not in compliance 

with the provisions of section 15B of the Act. As a result, the respondent 

was left with no alternative but to withhold the amounts allocated to the 

members and former members pursuant to the 2002 distribution exercise 

until such time that the dispute with the Registrar has been resolved. It 

would be imprudent of the respondent to pay these amounts to members 

and former members when there is a possibility that they would be 

improperly paid and would have to be recovered. 

 

5.3 The respondent explained that there is a danger that if it pays the 

complainant the retained portion and the FSB Appeal Board rules in the 

Registrar’s favour, then the respondent would have to reclaim the moneys 

from the complainant. The respondent has since advised that the matter 

has been referred to a section 15K tribunal and the parties are awaiting 

the determination of the tribunal.  

 

5.4 This tribunal does not have jurisdiction to review the Registrar’s decision, 

nor does it have jurisdiction over a tribunal established in terms of section 

15K of the Act (see Joint Municipal Pension Fund and Another v Grobler 

and Others [2007] 1 BPLR 1 (SCA) and section 30H(4) of the Act). 

Therefore, this tribunal cannot order the respondent to pay the 

complainant the amount of R273 550.9 at present.   

 

 

 

[6] ORDER 

 

6.1 In the result, this complaint is dismissed. 

 

DATED AT JOHANNESBURG ON THIS 19th DAY OF OCTOBER 2011 
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______________________________________ 

DR. E. M. DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

  

Cc: Hortors Group Pension Fund 

 Att: P. A. Gunter  

 Principal Officer 

 P.O. Box 6060 

 PAROW EAST 

 7501 

 

Fax:  086 614 2999 

 

Cc: Hunter Employee Benefits Law 

 Attention: Deirdre.phillips@hunterlaw.co.za 

P. O. Box 52531 

 SAXONWOLD 

 2132 

 

Registered Address of the Fund: 

Caxton Street 

PAROW EAST 

7500 

 

Section 30M Filing: High Court  

Respondent represented by Hunter Employee Benefits Law  
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