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   REGISTERED MAIL 

 

Dear Mrs. Andrews 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT NO. 

24 OF 1956 (“the Act”) – D V ANDREWS (“complainant”) v IBM SA 1994 

PROVIDENT FUND (“first respondent”); IBM SOUTH AFRICA FIXED 

CONTRIBUTION PENSION (“second respondent”) AND ALEXANDER FORBES 

FINANCIAL SERVICES (PTY) LTD (“third respondent”) 

 

[1]  INTRODUCTION 

 

1.1  The complaint concerns the respondents’ refusal to pay the complainant 

her portion of pension interest in terms of a decree of divorce.    

 

1.2 The complaint was received by this office on 2 February 2011 and a letter 

acknowledging receipt thereof was sent to the complainant on 9 February 

2011. On the same date a letter was dispatched to the respondents giving 

them until 14 March 2011 to file their responses to the complaint. A 

response, which was forwarded to the complainant, was received from the 

third respondent on 15 March 2011. The complainant’s reply was received 

on 6 April 2011. No further submissions were received from the parties.  
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1.3 After reviewing the written submissions it is considered unnecessary to hold 

a hearing in this matter. The determination and reasons therefor appear 

below.  

 

[2]  BACKGROUND FACTS 

   

2.1     The complainant was married to Mr. G.R. Andrews (“the former spouse”) 

and on 31 August 2001 the marriage between the parties was dissolved by 

a decree of divorce. The former spouse was a member of the first and 

second respondents on the date of the divorce order. The divorce 

settlement agreement concluded between the parties was incorporated in 

the decree of divorce. 

 

2.2 Clause 8 of the settlement agreement, dealing with the pension 

consequences of the divorce, reads as follows: 

 

  “8.1 It is recorded that the Defendant has interest in the following: 

 

   8.1.1 IBM SA Fixed Contribution Pension Fund 

   8.1.2 IBM SA 1994 Provident Fund 

   8.1.3 – 8.1.4 ......; 

 

8.2 The parties agree that the Plaintiff will receive one third of the Defendant’s 

pension interest less such taxes as may be due, as stated in paragraphs 

8.1.1 and 8.1.2 calculated as at date of maturity, when it becomes due and 

payable; 

 

  8.3 – 8.4 ...” 

2.3 On 16 January 2009 the third respondent paid the complainant her portion 

of the pension interest in the amounts of R166 273.41 and R14 768.09. The 

third respondent advised the complainant that the payments calculations 

were based on the value of the former spouse’s pension interest held in the 

first and second respondents as at the date of the divorce order. The 

complainant advised the respondents that they erred in paying her share of 
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the former spouse’s pension interest before the maturity date and 

requested them to give effect to the binding court order. However, the 

respondents refused to accede to her request. 

 

[3] COMPLAINT 

 

3.1 The complainant confirmed the background facts as summarised above. 

She further confirmed that her former spouse is permanently residing in the 

United Kingdom. She seeks an order that the respondents pay her portion 

of the pension interest as assigned to her in terms of the divorce settlement 

agreement, i.e. calculated as at the date of maturity and not on the date of 

divorce. In the event that this claim is not upheld, she seeks an order that 

directs the respondents to disclose the full fund value in respect of the 

former spouse at the date of maturity and the details of the full benefits paid 

to him. She further seeks an order that the respondents pay attorney and 

client costs incurred by the complainant to recover payment of the amounts 

due to her in terms of the settlement agreement in the United Kingdom 

including, but not limited to, costs incurred to trace his whereabouts.    

   

[4]  RESPONSE 

 

4.1 The third respondent submitted a response in its capacity as the 

administrator of the first and second respondents. The respondent 

confirmed the background facts as summarised above.  

 

4.2 According to the third respondent section 37D(4)(c) of the Act provides that 

retirement benefits do not form part of a retirement fund member’s estate. 

In addition, the Act proscribes any deductions from the retirement benefits. 

In this manner, any deduction from a member’s fund credit has to comply 

with the requirements of, and be to the extent permitted by, the relevant Act 

which is being relied on to make the deduction.     
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4.3 The complainant relies on the Divorce Act No. 70 of 1979 (“Divorce Act”) 

provisions relating to a deduction of pension interest from a member’s 

benefit. Parties to a divorce order may agree to share pension interest held 

in a retirement fund in respect of the member spouse. This is specifically 

provided for in the Divorce Act. The third respondent contends that the 

definition of pension interest in the Divorce Act necessitates that the non-

member spouse’s portion of the benefit be based on the withdrawal benefit 

which the member would have received if he had withdrawn from the funds 

on the date of divorce. It further contends that, for the purposes of 

determining pension interest, the correct formula is to look at the amount 

that the active member would have been entitled to had he resigned on the 

date the settlement agreement was made the order of court.            

 

4.4 Prior to the Pension Funds Amendment Act of 2007 the payment of pension 

interest assigned to the non-member spouse was deferred in the fund until 

the benefit accrued to the member. Following the amendment, pension 

interest is payable to the non-member spouse immediately following the 

granting of a divorce order by the court. Thus, the pension interest accrues 

on the date that the settlement agreement is made an order of court. Any 

other interpretation or agreement between the parties relating to the term 

‘maturity date’, although forming part of the divorce order, is not enforceable 

against the funds. 

 

4.5 The third respondent confirms that the payment to the complainant was 

effected based on the value of the member’s pension interest held in the 

funds as at date of the divorce order. The trustees do not have authority to 

make further payments to her as she was paid what was validly due to her. 

 

4.6 In respect of the request for details of the payments effected to the 

member, the third respondent submits that the funds could not accede to 

the request as they are bound to confidentiality in terms of their relationship 

with the member and the Promotion of Access to Information Act (“PAIA”). 

Section 34 of PAIA provides that the information officer of a public body 
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must refuse a request for access to a record of the body if its disclosure 

would involve the unreasonable disclosure of personal information about a 

third party, including a deceased individual. The third respondent submits 

that it validly refused to furnish the complainant the information she has 

requested.   

 

[5] STATEMENT OF DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

   

 5.1 The complainant’s complaint is that the respondents are refusing to pay her 

portion of the pension interest as assigned to her in terms of the divorce 

settlement agreement, i.e. calculated as at the date of maturity and not at 

the date of divorce. In addition, the complaint relates to the respondents’ 

failure to furnish her with the details of the full benefit paid to her former 

spouse. Thus, the issues for determination are, firstly, whether or not the 

complainant is entitled to the payment of her share of the pension interest 

as assigned to her in terms of the divorce settlement agreement, and 

secondly, whether or not she is entitled to details of the full benefit payment 

made to her former spouse by the respondents. The complainant also asks 

for a costs order against the respondents. 

 

 Payment of pension interest 

 

 5.2 With effect from 1 November 2008 section 37D(4)(d) of the Act became 

applicable and it provides that for purposes of section 7(8)(a) of the Divorce 

Act No. 70 of 1979 (“Divorce Act”) the portion of the pension interest 

assigned to the non-member spouse in terms of the decree of divorce 

granted prior to 13 September 2007 is deemed to have accrued to the 

member on 13 September 2007 and must be paid to the non-member 

spouse or transferred to a pension fund of his or her choice. This means 

that the respondents were required to pay the complainant’s share of 
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pension interest since the divorce order was granted on 31 August 2001 by 

the court. 

 

 5.3 ‘Pension interest’ is defined in section 1 of the Divorce Act as follows:  

 

   “‘pension interest’ in relation to a party to a divorce action who-  

 

                        (a) is a member of a pension fund (excluding a retirement annuity fund),   

means the benefits to which that party as such a member would have 

been entitled in terms of the rules of that fund if his membership of the 

fund would have been terminated on the date of the divorce on account 

of his resignation from his office; 

 

                        (b) is a member of a retirement annuity fund which was bona fide established 

for the purpose of providing life annuities for the members of the fund, and 

which is a pension fund, means the total amount of that party’s 

contributions to the fund up to the date of divorce, together with the 

total amount of annual simple interest on those contributions up to that 

date, calculated at the same rate as the rate prescribed as at that date by 

the Minister of Justice in terms of section 1(2) of the Prescribed Rate of 

Interest Act (Act 55 of 1975), for the purposes of that Act.” (own emphasis)  

 

 5.4 It is clear from this definition that pension interest is a member’s withdrawal 

benefit had he notionally withdrawn from the fund on the date of divorce. 

Therefore, the complainant was entitled to one-third of the member 

spouse’s pension interest at the date of divorce. In other words, the non-

member spouse’s share of pension is calculated at the date of divorce (see 

also Mouton v Southern Staff Pension Fund [2003] 4 BPLR 4581 (PFA) and 

Du Plessis v Central Retirement Annuity Fund and Another [2007] 2 BPLR 

208 (PFA)). The respondents have confirmed that the payment of the 

complainant’s share of pension interest was effected based on the value of 

the member spouse’s pension interest held in the funds as at the date of 

the divorce. The complainant is not entitled to have her share of the 

pension interest calculated based on the value of the member spouse’s 

fund credit held in the funds as at the date when the member spouse exited 
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the funds. Thus, the complainant was correctly paid her share of pension 

interest by the respondents. This portion of the complaint is dismissed.   

 

 Disclosure of payment details and costs order     

 

 5.5 In the light of the conclusion that this tribunal has reached above it is not 

necessary to deal with the issue of whether or not the respondents should 

be directed to disclose the full details of the payments made to the member 

spouse after he exited the funds, and also whether or not a cost order must 

be granted to cover the costs to be incurred by the complainant in her 

efforts to recover the ‘outstanding balance’ from the former spouse in the 

United Kingdom. Thus, this portion of the complaint is also dismissed.  

  
[6] ORDER 

 

6.1 In the result, the complaint cannot succeed and is dismissed. 

   

 

DATED AT JOHANNESBURG ON THIS 17th DAY OF AUGUST 2011 

 

 

 

             ____________ 

DR E.M DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

Cc: Mrs. Shirley Addison 

 Principal Officer 

 IBM S.A. 1994 Provident Fund 
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 IBM S.A. Fixed Contribution Pension Fund   

  

P.O. Box 787240 

SANDTON 

2146  

 

Cc: Mr. S. Maphalala 

Alexander Forbes Financial Services (Pty) Ltd 

  

 Fax:  011 263 2944 

 

 Registered Office of the Fund : 

 Alexander Forbes Place 

 61 Katherine Street  

 SANDOWN 

 

Section 30M filing: High Court 

Respondents unrepresented 

Complainant represented by: Messrs Everson Attorneys 

 


