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Dear Sir,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT   

NO. 24 of 1956 (“the Act”): C T MOLOBYE (“complainant”) v MINE EMPLOYEES 

PENSION FUND (“respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the partial payment and the partial transfer of a 

withdrawal benefit following the termination of the complainant’s 

employment. 

 

1.2 The complaint was received by this office on 26 September 2008. On     

20 November 2008, a letter was sent to the complainant acknowledging 

receipt of the complaint. On 6 February 2009, a copy of the complaint was 

forwarded to the respondent giving it until 6 March 2008 to file a response 

to the complaint. A response was received from the respondent on         

10 November 2009. No further submissions were received. 
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 1.3 Having considered the written submissions before me, I find it 

 unnecessary to hold a hearing. My determination and reasons 

 therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant submitted that he was a contributing member of the 

respondent until early 2003. Upon being promoted, he became a 

contributing member of the Sentinel Mining Industry Retirement Fund 

(“Sentinel”).  

 

[3]  COMPLAINT 

  

3.1 The complainant submits that his funds were never transferred to Sentinel. 

He realised this when he received benefit statements from Sentinel. 

 

3.2 The complainant further submitted that he contacted the respondent and 

was sent claim forms and he opted for a partial withdrawal and partial 

transfer to a preservation fund and was advised that the rules had 

changed and that he could only transfer his benefit. 

 

3.3 The complainant submitted that he struggles to get benefit statements 

from the respondent and he wants his benefit removed from the 

respondent. 

 

3.4 The complainant is requesting this Tribunal to investigate this matter. 

 

[4]  RESPONSE  

 

4.1 The respondent submitted that the complainant is its non-contributing 

member and it is not permitted to pay a benefit until he is eligible to retire 
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based on age, disability or death. 

 

4.2 The respondent further submitted that the complainant transferred his 

Sentinel benefit to another fund sponsored by his employer during 2005 

and enquired about partially transferring his fund credit to a preservation 

fund and partially withdrawing his fund credit from the respondent during 

2006 after the 2003 and 2004 amendments. 

 

4.3 The respondent submitted that during this period of non-contributory 

membership (on 1 March 2003), the respondent’s structure was converted 

by way of a complete revision of its rules and in terms thereof, a 

conversion credit was calculated in respect of the complainant. In its 

generic response, the respondent submitted that category 1 members 

were, in terms of SARS rules for continued tax approval, allowed to 

withdraw their fund credits or transfer to an approved fund within 9 months 

from the date of conversion. On expiry of this window period, beginning 

from 1 December 2003, a category 1 member could no longer withdraw 

his fund credit and could only transfer it to a current employer fund, a 

retirement annuity fund or in terms of section 14 of the Act. Transfers to 

preservation funds were not allowed. 

 

4.4 In terms of the revised rules of the respondent, the definition of a non-

contributory member provides as follows: 

 

   “NON-CONTRIBUTORY MEMBER shall mean a MEMBER: 

 

(a) who, in terms of the rules prior to the CONVERSION DATE, ceased to be a 

contributing member of the FUND and who became a non-contributing 

member through non-termination of his membership, or 

 

(b) who, after the CONVERSION DATE, left SERVICE and elected to become a 

NON-CONTRIBUTORY MEMBER in terms of Rule 3.4.1.”  
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4.5 The respondent further submitted that the complainant left the service on 

31 January 2003 and did not terminate his membership and therefore he is 

thus a non-contributory member in terms of paragraph (a) of the definition.  

 

4.6 The respondent submitted that prior to the 2004 amendments a member 

who left service became a deferred member by default and that the GN35 

disallowed this by stating that if a member fails to make a written election 

within 6 months of leaving service to either terminate or defer his 

membership, his benefit becomes an unclaimed benefit and subject to 

taxation. 

 

4.7 The respondent further submitted that it reintroduced deferred 

membership in respect of members who ceased contributing on or after    

1 March 2003 and indicated that the amended definition was intended to 

apply only to persons who left service from the effective date (1 March 

2003). In the amended definition, the respondent submitted that any 

person who left service before that date had not been required to exercise 

the written election within 6 months of leaving service in order to become 

or remain a deferred member. 

 

4.8 The respondent further submitted that because it regarded the 

complainant as a non-contributory member, his fund credit participated in 

the respondent’s normal member investment portfolios where it achieved 

excellent returns and further indicated that if the respondent did not regard 

the complainant as a non-contributory member, his fund credit would have 

been regarded as an unclaimed benefit and would have been held in the 

unclaimed benefits account where it would have earned nominal returns in 

a cash portfolio. The respondent highlighted the difference as follows: 
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 The complainant’s contributions (excluding death benefit scheme 

contributions) up to 31 January 2003 came to a total of R85 856.96 

(Member R36 038.74; Employer R49 818.96). 

 

 If the complainant had not been regarded as a deemed member at 

conversion on 1 March 2003 (if his membership terminated on              

31 January 2003) he would have become entitled to a withdrawal benefit 

of R103 886.92. 

 

 If that had been held as an unclaimed benefit the value as at                   

6 November 2009 would have been approximately R174 924.04.  

 

 The complainant’s conversion credit on 1 March 2003 (calculated in 

terms of the rules that came into effect on that date) amounted to     

R170 040.28. 

 

 Because the complainant was regarded as a deferred member, his 

conversion credit was held in the Fund’s appropriate life-stage 

investment portfolio/s since 1 March 2003 and has since grown (as at     

6 November 2009) to R434 491.23. 

 

4.9 The respondent submitted that it has explained that it can only pay or 

transfer to the extent provided for in the determination or (by agreement 

with the member) ignore the order and retain his membership and have 

indicated that the complainants have in most cases demanded that the 

respondent pay or transfer their current fund credits. 

 

 

 

 

[5]   DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue for determination is whether or not the respondent failed to                   

 comply with its duties in paying the complainant or transferring his 
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 withdrawal benefit to a preservation fund upon termination of his 

employment. 

 

 5.2 The payment of any benefit that is due to a member of a fund is regulated 

 by the fund’s rules (see Tek Corporation Provident Fund & Another v 

 Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E) and section 13 of the Act. 

 

5.3 The respondent erroneously submitted that the complainant left 

 service on 31 January 2003 and did not terminate his membership and he 

is therefore a non-contributory member in terms of paragraph (a) of the 

definition. The complainant only ceased contributing to the respondent 

when he was promoted. 

 

5.4 The respondent in its response submitted that it reintroduced deferred 

membership in respect of members who ceased contributing on or after    

1 March 2003 and indicated that the amended definition was intended to 

apply only to persons who left service from the effective date (1 March 

2003). In the amended definition, the respondent further submitted in its 

response that any person who left service before that date had not been 

required to exercise the written election within 6 months of leaving service 

to remain or not to remain a deferred member. By implication therefore the 

amended definition does not apply to the complainant as he did not leave 

the service but only ceased contributing to the respondent.   

 

5.5 The complainant ceased contributing to the respondent on 31 January 

2003. Rule 21 (1) that was applicable at the time that the complainant was 

promoted provides as follows: 

 

  “Every employee in the service of an employer on the fixed date shall, as from 

 the fixed date, and every person subsequently becoming an employee shall, as 

 from the date of becoming an employee, become a member of the Fund. 
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  Subject to the provisions of paragraphs (2) and (4) of Rule 23, a member shall 

 not be permitted to withdraw from membership of the Fund while he remains in 

 the service of an employer.”  

 

5.6 Accordingly the complainant is still in the service of the employer and, 

therefore, he could not receive his withdrawal benefit. In its generic 

response, the respondent submitted that category 1 members were, in 

terms of SARS rules for continued tax approval, allowed to withdraw their 

fund credits or transfer to an approved fund within 9 months from the date 

of conversion. On expiry of this window period, beginning from                   

1 December 2003, a category 1 member could no longer withdraw his fund 

credit and could only transfer it to a current employer fund, a retirement 

annuity fund or in terms of section 14 of the Act. Transfers to preservation 

funds were not allowed. 

 

5.7 In casu, the complainant is a deferred or paid-up member and is not 

 entitled to a benefit until he is eligible for a retirement benefit. The South 

Gauteng High Court in the matter of Mine Employees Pension Fund v T C 

Christie & Another Case No: 28856/2011 set aside the determination of 

this office, which held that the complainant was entitled to receive his 

withdrawal benefit as it had accrued at the time of his resignation. The 

Court held that payment of the pension benefit for the relevant period 

could only have accrued to the first respondent if he had made the election 

to cease to be a member in terms of Rule 37A(4) of 2001, which he did not 

do in the prescribed period of six months. The Court held that the 2001 

rules were replaced by the 2007 rules before the first respondent (T C 

Christie) gave notification of his claim and that he is and will only in July 

2012 or by death, be entitled to his fund credit plus growth.  

  

5.8  In view of the above, the respondent is not in a position to accede to the 

complainant’s request to partially transfer his fund credit to a preservation 

fund and pay his withdrawal benefit. 
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[6] ORDER 

  

 1 In the result, this complaint cannot succeed and is dismissed. 

 

DATED AT JOHANNESBURG ON THIS 13TH DAY OF MARCH 2012 

 

 

 

       

DR EM DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

 

 

 

Cc:  Mine Employees Pension Fund 

 P O Box 61172 

 MARSHALLTOWN 

 2107 

 

 Ref:  G Meyer 

 Fax:  011 481 8196 

 

 

Registered address of the fund: 32 Princess of Wales Terrace 

      Sunnyside Park 

       PARKTOWN 

      2193 

 

Section 30M filing: High Court  

Parties unrepresented 
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