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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): BM GUMBI (“complainant”) v AUTO WORKERS 

PROVIDENT FUND (“first respondent”) AND MOORE ROAD GAS CC (“second 

respondent”) 

 

[1]  INTRODUCTION   

 

1.1  The complaint concerns the withholding of the complainant’s 

withdrawal benefit in terms of section 37D(1)(b)(ii) of the Act.  

1.2 The complaint was received by this Tribunal on 1 April 2015. On           

9 April 2015, a letter acknowledging receipt thereof was sent to the 

complainant. On the same date, the complaint was forwarded to the 

respondents, affording them an opportunity to submit responses to the 

complaint by 11 May 2015. On 13 April 2015, a response was received 

from the second respondent. On 29 April 2015, a response was 

received from the first respondent. On 30 April 2015, the first 

respondent’s response was forwarded to the complainant affording him 

an opportunity to file further submissions by 14 May 2015. On the 
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same date, further submissions were received from the complainant. 

On 9 July 2015, further submissions were received from the first 

respondent. 

 

1.3 Having reviewed the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was in the employ of the second respondent from          

19 September 2001 until 25 June 2012, at which stage his service was 

terminated. The complainant was a member of the first respondent by 

virtue of his employment with the second respondent.  

 

2.2 The circumstances leading to the termination of the complainant’s 

service are that he was suspected of having committed theft and/or 

fraud against the second respondent. As a result thereof, the second 

respondent instructed the first respondent to withhold the complainant’s 

withdrawal benefit, deduct and pay it over to it in lieu of the damages 

allegedly suffered by the second respondent, as the complainant had 

allegedly signed an admission of liability to the second respondent. 

  

 

[3]  COMPLAINT 

 

3.1 The complainant is aggrieved by the first respondent’s decision to 

effect a deduction from his withdrawal benefit following the termination 

of his service. He submits that following the termination of service, the 

second respondent instituted criminal proceedings against him, as a 

result of which he was arrested on 16 August 2012 and appeared in 

court 20 August 2012. He states that the criminal case against him was 

withdrawn in court due to lack of evidence. He submits that the Motor 



 

 

 

3 

Industry Bargaining Council (“Mibco”) requested him to provide it with 

proof of the outcome of the case, however, same could not be obtained 

at court and he was referred to the police station where he could not 

get assistance as the matter was still under investigation. He questions 

the reason for the matter to be still under investigation since 2012. 

 

3.2 He submits that he is dissatisfied with the decision of the first 

respondent to attach and pay his withdrawal benefit over to the second 

respondent on the basis of admission of liability letter that he denies 

knowledge of. He submits that whenever he enquired about the delay 

in the payment of his benefit, the first respondent would tell him about 

the pending criminal case and suddenly, he was informed that there 

was an admission of liability letter which he allegedly signed. He 

questions where this letter was all along. He reiterates that he only 

appeared in court on 20 August 2012 and not 25 February 2013 as 

indicated by the first respondent. He asks the question as to why the 

second respondent lied about his date of appearance in court. 

 

3.3 He avers that the first respondent took a decision to withhold and 

attach his withdrawal benefit without hearing his side of the story and 

asks the question as to why he would keep on enquiring about the 

payment of his withdrawal benefit if he knew about the existence of the 

admission of liability letter.   

 

3.4 The complainant seeks this Tribunal to investigate this matter and to 

order the payment of his withdrawal benefit. 

 

Complainant’s reply 

 

3.5 The complainant reiterates that he knows nothing about the admission 

of liability letter. 

 

[4]  RESPONSES 
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 First respondent 

 

4.1 The first respondent submitted that upon receipt of the complainant’s 

application for a withdrawal benefit, it had to establish if any portion of 

such benefit payable to the complainant had to be paid to the second 

respondent as compensation in respect of any damage caused to the 

latter by reason of theft, dishonesty, fraud or misconduct by the 

complainant in terms of section 37D of the Act. It stated that section 

37D(b)(ii)(aa) of the Act states the following as far as compensation to 

the employer is concerned: 

 

  “the member has in writing admitted liability to the employer;” 

 

4.2 It submits that it received a request to withhold the complainant’s 

withdrawal benefit through Mibco, on the basis of a criminal case which 

had been laid against the complainant in respect of theft and fraud 

allegedly committed by the complainant. It states that, at the time, 

Mibco did not furnish it with the admission of liability letter and it was 

not aware of the existence of the document in terms of which the 

complainant admitted liability in writing. It states that it considers the 

second respondent’s submission where its director indicates that he 

was incidentally involved in the matter, strange. 

 

4.3 It submits that it agreed to withhold the complainant’s benefit in 

accordance with Rule 7(14)(b) of its rules, in the absence of a written 

admission of liability by the complainant. 

 

4.4 It avers that in 2014, the second respondent forwarded to it a 

document dated 3 July 2012 wherein the complainant, in writing, 

admitted liability to the second respondent in that he had committed 

theft and fraud amounting to thousands of rands, which copy had been 

with Mibco since 2012. It annexed a copy of the said document. 
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4.5 It submits that upon receipt of the admission of liability letter and in light 

of the second respondent’s request as early as 2012 that a deduction 

be made on the complainant’s withdrawal benefit, the complainant’s 

withdrawal benefit was paid to the second respondent on 10 October 

2014. It states that in the said admission of liability letter the 

complainant stated that: “Mibco authorises to pay the proceeds of my 

provident fund directly into the Moore Road Gas cc bank account.” 

 

4.6 It submits that the complainant must address his denial of the 

admission of liability letter with the second respondent and contends 

that it acted in good faith and within the ambit of its rules and the 

legislation.  

 

Further submissions 

 

4.7 The first respondent further submitted that the amount of the 

complainant’s withdrawal benefit deducted and paid to the second 

respondent was R82 098.98 (after tax of R7 990.75). It further stated 

that the forensic audit indicated that the damage sustained by the 

second respondent as a result of the complainant’s alleged misconduct 

amounted to approximately R427 000.00. 

 

 

Second respondent 

 

4.8 The second respondent submits that it forwarded the admission of 

liability letter to Mibco back in 2012 when the alleged fraudulent activity 

was discovered before it forwarded same to the first respondent 

recently. It states that forensic investigation was conducted on its 

books and the relevant information has been forwarded to the South 

African Police Service. The second respondent’s director states that he 

has no direct involvement in the matter as an employer and reiterates 
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that he submitted the admission of liability letter allegedly signed by the 

complainant to Mibco. 

 

4.9 The second respondent confirms that the complainant’s withdrawal 

benefit was deducted and paid to it by the first respondent based on 

legislation and the first respondent’s rules. 

 

[5]  DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue that falls for determination is whether or not the withholding 

of the  complainant’s withdrawal benefit by the first respondent and the 

subsequent payment of the benefit to the second respondent, is lawful. 

  

5.2 The board may only do what is set forth in the rules of the fund.  

If what it proposes to do, or have been ordered to do, is not within the 

powers conferred upon it by the rules, it may not do it (see Tek 

Corporation Provident Fund and Another v Lorentz [2000] 3 BPLR 227 

(SCA) at paragraph [28]). Rule 14 of the first respondent, which deals 

with deductions from benefits, provides as follows: 

 

“(14)(a) Deductions from benefits 

 
 The BOARD shall have the right to make such deductions 

from the benefit to which a MEMBER or other beneficiary is 

entitled in terms of the RULES as are permitted in terms of 

Section 37D(1)(a), (b) and (c) of the ACT and in respect of 

which a claim has been lodged in writing within such 

reasonable time of the event giving rise to the benefit as the 

BOARD may from time to time fix for making such claims;  

provided that where an EMPLOYER has instituted criminal 

proceedings against the MEMBER concerned in respect of 

damage caused to the EMPLOYER as contemplated in 

Section 37D(1)(b) of the ACT and following prosecution in a 

criminal court, the MEMBER has been convicted, the 

BOARD shall only effect a deduction from the MEMBER'S 

benefit if the EMPLOYER has obtained a compensation 
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order from such court in terms of Section 300 of the Criminal 

Procedure Act, 1977. 

 

                    (b) Notwithstanding any other provisions of these RULES, the 

BOARD may, where an EMPLOYER has instituted legal 

proceedings against the MEMBER concerned in respect of 

damage caused to the EMPLOYER as contemplated in 

Section 37D(1)(b) of the ACT, withhold payment of the 

benefit until such time as the matter has been finally 

determined by a competent court of law or has been settled 

or formally withdrawn;  provided that : 

 

                                                (i) the amount withheld shall not exceed the amount 

that may be deducted in terms of Section 

37D(1)(b)(ii) of the ACT; 

 

                                                            (ii) the BOARD in its reasonable discretion are satisfied 

that the EMPLOYER has made out a prima facie 

case against the MEMBER concerned and there is 

reason to believe that the EMPLOYER has a 

reasonable chance of success in the proceedings 

that have been instituted; 

 

                                                            (iii) the BOARD is satisfied that the EMPLOYER is not 

at any stage of the proceedings responsible for any 

undue delay in the prosecution of the proceedings; 

 

                                                 (iv) once the proceedings have been determined, settled 

or withdrawn, any benefit to which the MEMBER is 

entitled is paid forthwith;  and 

 

             (v) the BOARD, at the express written request of a 

MEMBER whose benefit is withheld, may, if 

applicable and practical, permit the value of the 

MEMBER'S benefit as at the time of such request to 

be isolated, in whatever manner the BOARD 

believes appropriate, from the possibility of a 

decrease therein as a result of poor investment 

performance. 
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 (c) Subject to the provisions of the ACT, the BOARD shall have 

the right to make such deductions from the FUND CREDIT of 

a MEMBER as are permitted in terms of Section 37D(1)(d) of 

the ACT.” 

 

 The rules of the first respondent provide for a benefit to be withheld 

pending the outcome of a criminal charge against its member. 

   

5.3 Section 37D(1)(b)(ii) of the Act provides as follows: 

 

“A registered fund may- 

 

(a)      … 

 

(b) deduct any amount due by a member to his employer on the 

date of his retirement or on which he ceases to be a member of 

the fund, in respect of–    

 

(i) … 

 

(ii) compensation (including any legal costs recoverable 

from the member in a matter contemplated in 

subparagraph (bb)) in respect of any damage caused to 

the employer by reason of any theft, dishonesty, fraud or 

misconduct by the member, and in respect of which- 

(aa) the member has in writing admitted liability to the 

employer; or 

 

(bb) judgment has been obtained against the member 

in any court, including a magistrate’s court, 

 

from any benefit payable in respect of the member or a beneficiary in terms 

of the rules of the fund, and pay such amount to the employer concerned;”  

 

5.4 As a general rule, section 37A of the Act provides that pension benefits 

shall not be reducible, transferable or executable. The object of section 

37A is to protect members’ pension benefits. However, there are 

exceptions to this principle in certain circumstances. Section 
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37D(1)(b)(ii) of the Act is one of the exceptions to the general rule. It 

provides that: 

 

    “(1) A registered fund may- 

 

(a) … 

 

(b) deduct any amount due by a member to his employer on the 

date of his retirement or on which he ceases to be a member of 

the fund, in respect of- 

 

(i)       … 

(ii) compensation (including any legal costs recoverable 

from the member in a matter contemplated in 

subparagraph (bb)) in respect of any damage caused 

to the employer by reason of any theft, dishonesty, 

fraud or misconduct by the member, and in respect of 

which- 

 

(aa) the member has in writing admitted liability to 

the employer; or 

(bb) judgment has been obtained against the 

member in any court, including a 

magistrate’s court, 

 

from any benefit payable in respect of the member or a 

beneficiary in terms of the rules of the fund, and pay such 

amount to the employer concerned;”  

 

5.5 The first respondent submitted that it was informed that a criminal case 

had been laid against the complainant by the second respondent in 

relation to alleged theft and it was thereafter, requested to withhold the 

complainant’s withdrawal benefit pending the finalisation of the matter. 

In addition to that, it received a letter allegedly signed by the 

complainant wherein he admits liability to the second respondent. The 

first respondent stated that, it was on the strength of the said admission 
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of liability letter that it decided to deduct and pay the complainant’s 

withdrawal benefit to the second respondent.  

 

 5.6 In Rowan v Standard Bank Staff Retirement Fund and Another (2) 

[2001] 2 BPLR 1643 (PFA) at 1648B-D, this Tribunal held that section 

37D(1)(b)(ii)  of the Act provides that a number of requirements must 

be met before a deduction is permissible. These requirements are as 

follows: 

 

 an amount must be due by a member of a fund to his or his employer 

 the amount must be due at the date of retirement or on which the 

member ceases to be a member of the fund 

 the amount must be in respect of compensation payable for damage 

caused to the employer, or legal costs recoverable from the member 

 the damage caused to the employer must be by reason of theft,  

dishonesty, fraud or misconduct by the member 

 the member must have furnished a written admission of liability to the 

employer in respect of the compensation in respect of the delictual 

damages caused to the  employer; or 

 judgment obtained against the member in a court in respect of the 

compensation 

 

5.7 If these conditions are met, the fund may deduct the amount due by the 

member to the employer from the member’s benefit payable in terms of 

the rules and pay it to the employer.   

5.8 In the present matter, following the termination of the complainant’s 

service, the second respondent laid a criminal charge against the 

complainant on suspicion that he had committed theft and/or fraud 

amounting to approximately R427 000.00. As set out in section 

37D(1)(b)(ii) of the Act and the Rowan matter above, theft and fraud 

are one of the elements which give rise to an entitlement on the part of 

the fund to deduct a member’s benefit where such misconduct has 

caused loss to the employer, as it has been alleged in this matter. 

However, the enquiry does not end here. The following leg of the 

enquiry is to establish if as a result of the loss occasioned by the 
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misconduct, the member tendered written admission of liability. Put 

differently, in the context of this matter, can it be concluded that the 

complainant in the present matter tendered a written admission of 

liability. If the answer is yes, the complainant sinks but if the answer is 

no, he swims. 

 

  5.9 The first respondent furnished this Tribunal with a letter dated 3 July 

2012 allegedly bearing the signature of the complainant, the director of 

the second respondent and witnesses. The content of the letter reads 

as follows:  

 

    “Dear Mr Schewitz, 

 

 I will never be able to make right what I have done to the business. The theft 

and fraud I have created since January 2012 has run into tens of thousands 

of rands. 

 

 I want to give back to the business as much as I can. My MIBCO provident 

fund may not cover all the theft but I want the proceeds of my provident fund 

to go to Moore Road Gas CC when it is paid out. 

 

 This letter I write serves as authority I duly give to MIBCO authorities to pay 

the proceeds of my provident fund directly into Moore Road Gas CC bank 

account. 

 

 I will sign any required documentation to assist this payment taking place as I 

have described above…” 

 

 5.10 The complainant vociferously disputes having signed an admission of 

liability letter mentioned above. He raises a question as to where this 

document was all along as he had only been informed that his benefit 

was withheld on the basis of criminal proceedings which were instituted 

against him. However, the first respondent explained, whose version 

was supported by the second respondent that the said admission of 

guilt letter was forwarded to Mibco as early as 2012, however, it was 

only forward to it in 2014. This Tribunal observed the signature of the 
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complainant as contained in his complaint letter and compared it with 

the signature alleged to be his as contained in the disputed admission 

of liability letter. During this process, this Tribunal noted that the 

signatures are very similar and if they were not appended to by one 

person (the complainant in this context), it means the second 

respondent committed fraud and forgery if the signature appearing on 

the admission of liability letter was not appended to by the complainant, 

which this Tribunal finds strange and unlikely. This Tribunal does not 

find any compelling reason why the second respondent would falsify a 

document and claim that it was signed by the complainant if that was 

not the case. In the circumstance, this Tribunal is persuaded that the 

complainant signed the admission of liability letter in respect of the 

alleged misconduct which led to loss to the second respondent and the 

said letter, is sufficient to constitute an admission of liability as 

envisaged in terms of section 37D(1)(b)(ii) of the Act. 

 

 5.11 This Tribunal notes that there may be a question in relation to the fact 

that the said admission of liability letter does not make reference to a 

specific amount owed by the complainant, even though it states that 

the theft and fraud caused by the complainant ran into tens and 

thousands of rands. In this instance, it is crucial to do a conspectus on 

the interpretation of the provisions of section 37D(1)(b)(ii) (aa) of the 

Act. In the matter of Bhyat v Commissioner for Immigration 1932 AD 

125, the court held that:  

 

 “The cardinal of construction of a statute is to endeavour to 

arrive at the intention of the lawgiver from the language 

employed in the enactment…in construing a provision of an Act 

of Parliament the plain meaning of its language must be adopted 

unless it leads to some absurdity, inconsistency, hardship or 

anomaly which from a consideration of the enactment as a 

whole a court of law is satisfied the legislature could not have 

intended.” 



 

 

 

13 

 

5.12 In the present matter, there is only reference to the damage suffered 

and admitted by the complainant in the admission of liability letter, as 

amounts running to tens of thousands of rands. The question that 

arises is whether or not the said admission of liability does not suffice 

in terms of 37D(1)(b)(ii) (aa) of the Act by reason that it does not refer 

to a specific amount of damages suffered by the second respondent. It 

appears from the facts of the matter that forensic auditors were called 

to conduct an investigation into the alleged fraudulent activities of the 

complainant and it is probable that it may not have been clear when the 

said admission of liability letter was signed as to the exact amount of 

damages incurred hence the language used in the said letter referring 

to tens of thousands of rands. It is this Tribunal’s considered view that, 

it is inconceivable that the intention of the legislature in so far as the 

application and interpretation of the provisions of section 37D(1)(b)(ii) 

(aa) of the Act were meant to exclude deduction of benefits relating to 

admission of liability documents which do not include specific amounts 

of damage suffered and owed, in peculiar cases like the present, where 

the alleged theft may have been ongoing for some time and was not a 

single identifiable act. In the circumstance, this Tribunal is convinced 

that the said admission of liability letter signed by the complainant met 

the requirements of section 37D(1)(b)(ii) (aa) of the Act. 

5.13 In light of the above, this Tribunal is persuaded that the first respondent 

acted within the parameters of the Act when it deducted the 

complainant’s benefit and paid it to the second respondent.  

 

[6]  ORDER 

 

 1. In the result, this complaint cannot succeed and is hereby dismissed. 

 

   

DATED IN PRETORIA ON THIS 14TH DAY OF JULY 2015 
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_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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