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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): VA HARDWICK (“complainant”) v MOMENTUM 

PROVIDENT PRESERVATION FUND (“first respondent”) AND MMI GROUP 

LIMITED (“second respondent”) 

  

[1]  INTRODUCTION  

 

1.1 The complaint concerns the application of Regulation 28 of the Act to 

the complainant’s preservation contract.  

 

1.2 The complaint was received by this Tribunal on 11 August 2016. A 

letter acknowledging receipt thereof was sent to the complainant on     

19 August 2016. On the same date, a letter was dispatched to the 

respondents informing them about the complaint and giving them until 

19 September 2016 to file their responses. A response was received 

from the second respondent on behalf of the first respondent               

15 September 2016. On 20 September 2016, the response was 
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forwarded to the complainant in the event that she wishes to make 

further submissions. Further submissions were received from the 

complainant on 21 September 2016. 

 

1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. This 

Tribunal’s determination and its reasons therefor appear below. 

  

[2] FACTUAL BACKGROUND 

 

2.1 The complainant applied for and was admitted to membership of the 

first respondent, which is a registered preservation provident fund in 

terms of the Act. Policy PP023599229 was issued to the complainant 

on 7 March 2011. The complainant’s funds were initially invested in 

Fairbairn Capital under Old Mutual Life Assurance Company (SA) Ltd 

(“Old Mutual”) until they were transferred to the second respondent 

through section 14 of the Act. The second respondent received the 

section 14 transfer documents from Fairbairn Capital on 19 April 2011 

and amounts of R1 900 471.39 and R4 977.47 were deposited into the 

second respondent’s bank account on 12 and 20 April 2011 

respectively. 

 

2.2 During the processing stage and prior to receiving the funds for 

investment, manual intervention occurred on the Momentum Wealth 

administration system and a Regulation 28 exempt status was applied 

on the complainant’s preservation contract. Following an investigation 

during 2015 to verify the validity of Regulation 28 exempt status on 

contracts, it was discovered that the exempt status on the 

complainant’s preservation contract was not valid. The exempt status 

was accordingly removed by the second respondent in June 2015 as 

part of the corrective measures implemented. The removal of the 

exemption status from Regulation 28 on the complainant’s preservation 

contract is the subject matter of this complaint. 
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[3] COMPLAINT 

 

3.1 The complainant stated that the second respondent reflected the status 

of her preservation policy as exempt from compliance with Regulation 

28 from 2011 to June 2015. However, she submitted that she was 

subsequently advised that there was an error and her policy is no 

longer exempted from Regulation 28. She indicated that her investment 

portfolio is 90% invested in shares and her investment will be 

negatively affected if her policy had to be compliant with Regulation 28. 

The complainant indicated that the second respondent had several 

opportunities to rectify the situation and failed to do so. This is due to 

the fact her policy was exempted from Regulation 28 for four years, 

which set a precedent. 

 

3.2 Therefore, the complainant requests that her preservation contract 

should remain exempted from Regulation 28 of the Act.  

 

Complainant’s further submissions 

 

3.3 The complainant submitted that her rights have been unduly prejudiced 

by the second respondent’s error. She stated that for a period of five 

years she believed that her contract was exempted from Regulation 28 

based on the documents provided to her. She indicated that she does 

not regard quarterly fund statements as a form of appropriate 

communication to advice clients that their contract no longer complies 

with Regulation 28. Her primary objective when looking at a statement 

is to check growth of her investment and not compliance issues. She 

stated that her investment portfolio had always been reflected as 

exempt from Regulation 28 and the second respondent should have 

written a letter advising of the cause of the change. 

3.4 The complainant stated that in terms of the principles of Treating 

Customers Fairly, the quarterly statements is not sufficient notice on 

non-compliance issues as it does not draw the attention of a client to 

those issues. She indicated that a change on her investment will result 
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in significant financial loss as she will be locked in shares that are 

underperforming. 

 

[4] RESPONSE 

  

4.1 The second respondent submitted that the Minister of Finance 

announced changes to Regulation 28 of the Act on 23 February 2011 

to ensure that savings towards retirement are invested in a prudent 

manner. The intention is to protect retirement fund members in order to 

achieve economic development and growth. The amendment to 

Regulation 28 prescribes the maximum exposure that retirement fund 

investments are permitted to have in various asset classes, which is 

25% in property, 25% in offshore assets and 75% in equities. It stated 

that retirement contracts with an investment date post 1 April 2011 

need to meet the new requirements. The second respondent indicated 

that all contracts issued before this date remain exempt until either a 

change in the investment portfolio or if additional investment is made. It 

submitted that if a contract does not comply with the prescribed 

maximum exposure, it would give the investor one year to get the 

contract compliant with Regulation 28 and this can be achieve by 

switching funds.  

 

4.2 It contended that on 2 March 2011, it received a retirement 

preservation application form signed by the complainant. Included in 

the documents was a replacement policy advice record and a letter 

addressed to Fairbairn Capital dated 7 February 2011 indicating the 

complainant’s wish to transfer her funds invested with Old Mutual to it 

through section 14 of the Act. The second respondent submitted that 

the application was loaded on the Momentum Wealth administration 

system and a new contract (PP023599229) was issued to the 

complainant on 7 March 2011. During the processing stage and prior to 

receiving the funds for investment, manual intervention occurred on the 

Momentum Wealth administration system and a Regulation 28 exempt 

status was incorrectly applied to the contract. It stated that it received 
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the section 14 transfer documents from Fairbairn Capital on 19 April 

2011 and amounts of R1 900 471.39 and R4 977.47 were deposited 

into its bank account on 12 and 20 April 2011 respectively. It stated 

that it issued a statement which confirms 7 March 2011 as the 

inception date and 20 April 2011 as acceptance and lump sum 

investment date. 

 

4.3 The second respondent submitted that it subsequently removed the 

exempt status during January 2012 and communicated the non-

compliance with Regulation 28 on a regular basis. However, the 

incorrect exempt status was once again manually activated on the 

Momentum Wealth administration system during 2013 and quarterly 

investment statements generated displayed the exempt status. 

Throughout, the equity exposure on the complainant’s contract 

remained above 75% prescribed by Regulation 28. It stated that during 

2015, it conducted an investigation to verify the validity of Regulation 

28 exempt statuses on contracts. It was then discovered that the 

exempt status on the complainant’s contract was not valid and was 

accordingly removed during June 2015 as part of the corrective 

measures implemented. The resulting non-exempt status on the 

contract necessitated a change in investment components as it has 

been and still was non-compliant with the maximum equity exposure 

allowed by Regulation 28. It contended that it informed the complainant 

regarding the non-compliance of her contract with Regulation 28 

through regular quarterly investment statements since July 2015. The 

complainant was also afforded the opportunity to amend the contract’s 

investment components and thus, the exposure to equities within one 

year and prior to 30 June 2016. As of today, 95.94% of the contract is 

invested in a Personal Share Portfolio and the balance of 4.06% in the 

Allan Gray Money Market Fund. The contract has 89.24% exposure to 

equities and 6.23% exposure to property. The equity exposure is 

higher than the 75% as prescribed by Regulation 28. 

 

4.4 The second respondent stated that the complainant indicated in her 
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correspondence that the main reason for transferring her investment to 

it was to gain access to direct shares through a PSG Personal Share 

Portfolio (“PSG Portfolio”) offered on the Momentum Wealth investment 

platform. It indicated that the PSG Portfolio is an individual share 

portfolio managed by PSG Konsult Financial Planning (Pty) Ltd on its 

behalf. It consists of such underlying assets as selected by the contract 

owner. During March 2012, an addendum relating to Regulation 28 

was instituted and added to the existing memorandum of agreement 

between itself and PSG Konsult Financial Planning (Pty) Ltd. The 

document states that PSG Konsult Financial Planning (Pty) Ltd shall 

manage each PSG Portfolio in compliance with Regulation 28. It stated 

that it informed PSG Konsult Financial Planning (Pty) Ltd on 14 July 

2016 that the complainant’s contract has been non-compliant with 

Regulation 28 for more than 12 months and was requested to consult 

her to amend the contract. The second respondent indicated that it 

informed the complainant regarding the non-compliance of her contract 

with Regulation 28 in quarterly statements for the period 1 July 2012 to 

1 January 2013, contract statement that was issued to her on 20 

December 2012 and quarterly investment statements for the period 1 

April 2015 to 30 June 2016.  

 

4.5 The second respondent concluded that the complainant’s preservation 

contract should have been compliant with Regulation 28 since 

inception date. It stated that the complainant and her appointed 

financial advisor chose to ignore its request for amendments to her 

investment portfolio to be compliant with Regulation 28. In support, it 

quoted the complainant’s electronic mail dated 5 August 2016, which 

reads as follows: 

 

“I actually noticed the change last year on a statement and I asked my 

financial advisor about it but because it was exempt before, we just left it 

thinking it was an error…”  

 

4.6 It averred that the administrative oversights that occurred at the initial 
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processing stage should not allow the complainant to circumvent 

legislative requirements such as Regulation 28. The second 

respondent stated that it has not received an instruction from the 

complainant to amend the portfolio allocation despite several requests 

for her to do so. Further, it stated that it did not propose a retrospective 

correction and the complainant had the benefit of five years 

unrestricted exposure to the asset classes of her choice on her 

contract. It asserted that to date the annualised internal rate of return 

on the contract is 15.27%.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

5.1 The first issue that falls for determination is whether or not the 

complainant’s preservation contract should be amended to comply with 

Regulation 28 of the Act. Secondly, the issue is whether or not the 

respondents misrepresented to the complainant that her contract is 

exempt from Regulation 28 and failed to communicate the need to 

amend her policy accordingly. 

 

Complainant’s preservation policy and Regulation 28      

 

5.2 The registered rules of a fund are binding on a fund and its members 

(see Section 13 of the Act; Tek Corporation Provident Fund and Others 

v Lorentz [2003] 3 BPLR 227 (SCA)). Therefore, the first respondent 

can only act in accordance with its registered rules. 

 

 

 

5.3 Rule 3.1.2 states as follows: 

 

“A MEMBER can choose to invest his TRANSFER AMOUNT in one or more 

of the investment portfolios approved by the TRUSTEES, in which case Rule 
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3.1.3 will apply, or to invest his TRANSFER AMOUNT in one or more other 

types of investments…”  

 

5.4 Rule 3.1.3.4 states that the investments will be subject to legislation 

and any limitation or conditions that the trustees may impose from time 

to time. 

 

5.5 Regulation 28 of the Act states the following in its preamble: 

 

“A fund has a fiduciary duty to act in the best interest of its members whose 

benefits depend on the responsible management of fund assets. This duty 

supports the adoption of a responsible investment approach to deploying 

capital into markets that will earn adequate risk adjusted returns suitable for 

the fund’s specific member profile, liquidity needs and liabilities. Prudent 

investing should give appropriate consideration to any factor which may 

materially affect the suitable long-term performance of a fund’s assets, 

including factors of an environmental, social and governance character. This 

concept applies across all assets and categories of assets and should be 

promote the interests of a fund in a stable and transparent environment.  

 

5.6 Further, Regulation 28 states the following principles: 

 

“(2)(a) A fund must at all times comply with the limits as set out in this       

Regulation; 

(b)  A fund must have an investment policy statement, which must be 

reviewed at least annually. 

     (c)  A fund and its board must at all times apply the following principles – 

           (i)  … 

           (ii)  monitor compliance with this Regulation by its advisors and 

service providers…”  

 

5.7 Regulation 28(3)(a) states that a fund must only hold assets and 

categories of assets referred to in Table 1 and must comply with the 

limits set out in this regulation. Table 1 of Regulation 28 sets the 

maximum exposure that retirement fund investments are permitted to 

have in various asset classes e.g, 25% in property, 25% in offshore 

assets and 75% in equities.  
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5.8 It is common cause that retirement or preservation contracts with an 

investment date after 1 April 2011 had to meet the requirements in 

terms of exposure to the markets. The submissions indicate that the 

complainant’s new policy contract was issued on 7 March 2011 and the 

acceptance and lump sum investment date was 20 April 2011. It is 

clear from the submissions that although the complainant had initially 

invested her funds with Old Mutual since 2002, the preservation 

investment in the second respondent resulted in a new policy. Thus, 

Regulation 28 applies to the complainant’s preservation contract as the 

investment date was after 20 April 2011. 

 

5.9 The submissions indicate that the complainant’s contract had 89.24% 

exposure to equities and 6.23% exposure to property. Thus, it is higher 

than the 75% equity exposure prescribed in Table 1 of Regulation 28. 

The facts indicate that the second respondent erroneously reflected the 

contract as exempt from Regulation 28 at the processing stage. It was 

only in June 2015 that the second respondent discovered that an error 

was made on the contract as it should not be exempted from 

Regulation 28.  

 

 5.10 However, despite the administrative error in processing the 

complainant’s contract, the respondents and the complainant are 

bound by Regulation 28. The complainant states that a precedent was 

created and she was misled by the documents provided to her which 

reflect her contract as exempt from Regulation 28. The requirements 

for an actionable misrepresentation must be satisfied. The complainant 

bears the onus of proving on a balance of probabilities that a 

misstatement was made, the person making the misstatement had 

acted negligently and unlawfully and the complainant suffered loss as a 

result of the unlawful misstatement (see Dirkse v Lifecare Group 

Holdings Provident Fund [2001] 8 BPLR 2345 (PFA)).    

 



 

 

10 

5.11 It is common cause that an error was made which resulted in the 

incorrect reflection of the complainant’s contract as exempt from 

Regulation 28 in the investment statements that were issued to her. 

The incorrect investment statements that were provided to the 

complainant were a wrongful and negligent breach of the first 

respondent’s duties towards the complainant. This Tribunal notes with 

concern the respondents’ failure to ensure that proper books and 

records were kept at the inception of the contract as stated in section 

7D(1)(a) of the Act. By providing the complainant with erroneous 

investment statements, the first respondent failed to execute one of its 

fiduciary duties by not keeping its books and records in order, which is 

an act of negligence on its part.   

 

 5.12 The complainant cannot lawfully refuse to be subjected to the 

requirements of Regulation 28 and claim that she will suffer financial 

loss. The complainant is bound to comply with legislative requirements 

regarding the investment of her funds. In the event that the 

complainant refuses to conform, the respondents are entitled to 

terminate her policy contract or report this to the Registrar of Pension 

Funds for appropriate steps. 

 

 Communication to the complainant  

 

5.13 The complainant stated that she was not adequately informed that her 

contract is non-compliant with Regulation 28. In terms of section 7D(c) 

of the Act the complainant is entitled to be provided with adequate and 

appropriate information regarding her policy. Section 7D(c) of the Act 

provides as follows: 

 

            “The duties of the board shall be to- 

 

(c) ensure that adequate and appropriate information is communicated 

to members and beneficiaries of the fund informing them of their 

rights, benefits and duties in terms of the rules of the fund, subject to 

such disclosure requirements as may be prescribed.” 
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5.14 The respondents had a duty to provide the complainant with the correct 

information regarding compliance with Regulation 28. The second 

respondent provided documentary evidence which shows that the 

complainant was informed of the non-compliance of her contract with 

Regulation 28 in quarterly investments for the period 1 July 2012 to     

1 January 2013, contract statement on 20 December 2012 and 

quarterly investment statements for the period 1 April 2015 to 30 June 

2016. The investment statements clearly included clauses on non-

compliance with Regulation 28. However, the submissions indicate that 

for the period April 2011 to June 2015 the second respondent did not 

sufficiently notify the complainant of non-compliance with the 

Regulation as the error was discovered in June 2015 during an 

investigation. It was only from July 2015 after the discovery of the error 

that the second respondent was able to inform the complainant of the 

non-compliance with the Regulation. Although the second respondent 

indicated that it communicated with the complainant regarding the 

Regulation in January 2012, it admittedly indicated that the incorrect 

exempt status was once again manually activated on her contract in 

2013.  

 

5.15 Therefore, the respondents failed to provide the complainant with 

adequate and appropriate information regarding non-compliance with 

Regulation 28 for a long time in contravention of section 7D(c) of the 

Act. The conduct of the respondents in this regard is contrary to the 

principle of treating customers fairly. In particular, it is contrary to TCF 

outcome 3 which states as follows: 

 

“Outcome 3: Customers are given clear information and are kept 

appropriately informed before, during and after the time of 

contracting.” 

5.16 This Tribunal notes the lack of fair treatment of the complainant as a 

customer in this regard as no clear and appropriate information 

regarding Regulation 28 was given to her. Although the TCF outcomes 
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are not law yet, this Tribunal would like to encourage stakeholders to 

practice the principles of fair treatment of customers. 

 

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows:  

6.1.1 The respondents contravened section 7D(1)(a) of the Act by 

failing to keep proper books and records in respect of the 

complainant’s contract when it was issued to her and 

thereafter; 

 

6.1.2 The complainant is not lawfully entitled to refuse to amend her 

investment contract to be in compliance with Regulation 28 of 

the Act; 

 

6.1.3 The complainant is ordered to consult her financial advisor and 

the respondents in order to amend her preservation contract in 

compliance with Regulation 28 within three weeks of this 

determination; and 

 

6.1.4 In the event that the complainant refuses to conform, the 

respondents may terminate her policy contract or report this 

matter to the Registrar of Pension Funds within four weeks of 

this determination. 

 

 

 

 

 

 

DATED AT PRETORIA ON THIS 27TH DAY OF OCTOBER 2016 
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_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

Section 30M Filing: High Court  

Parties unrepresented  

 

 


