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Dear Sir, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): D HAUPTFLEISCH (“complainant”) v PROFESSIONAL 

PROVIDENT SOCIETY RETIREMENT ANNUITY FUND (“first respondent”) AND 

SANLAM LIFE INSURANCE LIMITED (“second respondent”) 

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns the imposition of a causal event charge on a 

retirement annuity policy following the termination thereof. 

 

 1.2 The complaint was received by this Tribunal on 28 July 2014. A letter 

acknowledging receipt thereof was forwarded to the complainant on  

14 August 2014. On the same date, the complaint was forwarded to 

the respondents, requiring their responses by no later than  

15 September 2014. A response was received from the second 

respondent on 11 September 2014. The first respondent filed a 

response on 16 September 2014. The responses were forwarded to 



 

 

 

2 

the complainant on 10 October 2014, requiring his reply (if any) by no 

later than 24 October 2014. A reply was received from the complainant 

on 16 October 2014. No further submissions were received from the 

parties. 

 

1.3 After considering the submissions before this Tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are known to the parties, they shall be repeated only to the extent that 

they are pertinent to the issues raised herein. The determination and 

reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant applied for and was admitted to membership of the 

first respondent, which is a registered retirement annuity fund in terms 

of the Act, on 1 September 2005. Retirement annuity policy number 

040991403X3 (“policy”) was issued to the first respondent by the 

second respondent for the complainant’s benefit. The second 

respondent is the first respondent’s underwriting insurer and 

administrator.  

 

 2.2 The policy was set to endure until the complainant’s contractual 

retirement date of 1 April 2023. On 19 December 2013, the 

complainant and his wife, Mrs WM Hauptfleisch (“non-member 

spouse”), divorced and a decree of divorce was handed down by the 

Western Cape Division of the High Court of South Africa. The decree 

of divorce incorporated a settlement agreement entered into by the 

parties. The settlement agreement provided as follows regarding the 

division of pension interest: 

 

“Die partye kom ooreen dat 100% van Verweerder se pensioenbelang in die 

Sanlam uittree-annuiteit, soos omskryf in Artikel 37D (4)(a) van die Wet op 

Pensioenfondse, Nr. 24 van 1956, soos aangevul en gewysig (“die Wet op 

Pensioenfondse"), gelees met Artikel 7 (8)(a) van die Wet op Egskeidings, die 
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Eiseres sal toekom op datum van die hofbevel waarby hierdie skikking 

geinkorporeer is” 

 

 2.3 On 27 December 2013, the complainant provided the first respondent 

with a copy of the decree of divorce together with a written 

authorisation for his policy value to be paid to the non-member spouse. 

On 16 January 2014, the second respondent confirmed that the 

complainant’s full pension interest had been assigned to the non-

member spouse. The non-member spouse elected to have the full 

pension interest paid to her in a single cash lump sum. On 10 February 

2014, she was paid an amount of R177 932.67, after the deduction of 

a causal event charge of R37 458.00. 

 

[3] COMPLAINT 

 

 3.1 The complainant is dissatisfied with the causal event charge that was 

imposed on the policy value. He submitted that a causal event charge 

of R37 458.00 was deducted from the policy value despite him being 

advised that no penalties would be imposed in the circumstances.  

He further submitted that it would be onerous for him to approach the 

court to have the decree amended. He further submitted that the first 

respondent misrepresented the issue of the imposition of causal event 

charges to him by providing incorrect information.  

 

 3.2 In his further submissions, the complainant submitted that he is still a 

member of the first respondent and never requested that his 

membership be terminated. He submitted that he still pays 

contributions to the first respondent. He submitted that he consulted 

with his intermediary before 18 July 2013 and was informed to rather 

direct his enquiry to the first respondent directly. He further submitted 

that his sole complaint is about the termination charge of R37 458.00. 

He submitted that he was informed that the charge would not be 

levied. He submitted that he assumed this to be correct in concluding 

the settlement agreement with the non-member spouse.  
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 3.3 The complainant further submitted that it is incorrect that the second 

respondent will be unable to recover upfront costs from contributions 

due to the termination of the policy as he is still a member of the first 

respondent. He submitted that he only requested that his pension 

interest be paid to the non-member spouse and not that his 

membership be cancelled. He submitted that he contacted the first 

respondent to enquire about the imposition of causal event charges as 

he was aware that a penalty charge might be imposed for early 

termination or for changes made to the policy. However, he was 

informed that no such charge would be imposed. He submitted that he 

assumed and trusted this information to be correct. He further 

submitted that the fact that the early termination value cannot be 

exceeded by the amount of pension interest is not a clear indication 

that a termination charge would first have to be deducted.  

He submitted that the incorrect information given to him caused him 

major financial repercussions. 

 

 3.4 The complainant seeks an order directing the first and second 

respondents to refund the amount of R37 458.00 that was deducted 

from the policy value as a causal event charge. 

 

 

 

 

 

[4] RESPONSES 

 

First respondent 

 

4.1 The first respondent submitted that the complainant enquired if a 

causal event charge would be levied and if there were tax implications 

if he were to assign his full policy value to the non-member spouse.  
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On 13 November 2013, he was provided with a benefit statement by 

the second respondent, reflecting his transfer value as well as the total 

fund value of his retirement annuity investment. On 27 December 

2013, he provided the first respondent with a written authorisation for 

his pension interest to be paid to the non-member spouse. He also 

provided a copy of the divorce order as well as a copy of the non-

member spouse’s identification document. He undertook to provide the 

non-member spouse’s tax number and her banking details, which he 

did. He was informed that his payment instruction had been forwarded 

to the second respondent for processing. On 16 January 2014, the 

complainant received an email from the second respondent, confirming 

that pension interest in the amount of R253 520.18 had been recorded 

by the second respondent. On the same date, the complainant and the 

non-member spouse received confirmation that 100% of the policy 

value had been assigned to the latter. The non-member spouse was 

requested to elect how she would have the benefit paid to her. She 

elected to receive the benefit in cash and payment of R177 932.67 

was made to her on 10 February 2014. 

 

4.2 The first respondent submitted that the issue of the imposition of 

causal event charges has been dealt with in the past by this Tribunal. It 

submitted that the complainant was provided with Statements of 

Assurance dated 1 May 2013 and 1 August 2013, which stipulated that 

the value at early termination could be lower as a result of alteration 

charges and market fluctuations. According to the second respondent, 

the majority of expenses in respect of policies are incurred at the 

commencement of the policy or when the premiums are increased. 

These expenses are recovered by means of charges that are spread 

over the term of the relevant policy. The complainant’s policy has been 

discontinued as he assigned 100% of the policy value to the non-

member spouse. Therefore, the second respondent will no longer be 

able to recover the upfront costs from monthly contributions.  

The board has reiterated its position regarding the levying of the 
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charges quite clearly on previous occasions and maintains that it 

regards same as a post-sales barrier, as envisaged in Outcome 6 of 

the prescribed TCF Outcomes. 

 

4.3 The first respondent submitted that whilst it is regrettable that incorrect 

information was given to the complainant on this occasion by the client 

services agent, it must be noted that members have been urged to 

contact their accredited intermediaries/brokers in order to obtain all 

information pertaining to the penalty that may be charged, should they 

decide to transfer to section B of the first respondent (which is 

administered by Old Mutual Life Assurance Company (South Africa) 

Limited) or another retirement annuity fund. Furthermore, pages 5 and 

6 of the retirement annuity policy agreement that was issued to the 

complainant informed the complainant that any alterations to the policy 

would result in causal event charges being levied by the second 

respondent. The complainant was informed at all times that a penalty 

will be imposed if any material changes were made to the policy. 

 

4.4 The first respondent submitted that on 13 November 2013, the 

complainant was provided with a benefit statement reflecting a transfer 

value of R209 572.00 and a total fund value of R247 061.00.  

The difference is due to the fact that only a certain portion of the total 

fund value would be available for transfer to the non-member spouse. 

The benefit statement was sent to the complainant before the date on 

which the settlement agreement between the complainant and the 

non-member spouse was signed. Therefore, the complainant had 

sufficient time to either consult with his financial advisor or remedy the 

incorrect perception that there would be no termination or penalty 

charge. In addition, on 16 January 2014, the second respondent 

informed the complainant of the possibility that despite the non-

member spouse’s entitlement to pension interest, the second 

respondent would not be able to pay the full pension interest to her in 

the instance that the total fund credit exceeded the available transfer 
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value. This was a clear indication that the termination charge would 

first have to be deducted from the pension interest together with tax, 

prior to payment being made to the non-member spouse. 

 

4.5 In conclusion, the first respondent submitted that although the client 

services centre agent erred in informing the complainant that there 

would be no penalties on the policy value, the error cannot be 

regarded as the singular cause of the complainant’s decision to assign 

100% of his pension interest in the first respondent to the non-member 

spouse. The incorrect information was given to the complainant almost 

six months prior to the date on which the parties signed the settlement 

agreement. The incorrect information does not alter the terms of the 

complainant’s policy agreement, which provided for the imposition of 

the causal event charge in the event that certain changes were made 

to the policy. The complaint should be dismissed. 

 

Second respondent 

 

4.6 The second respondent filed a response in its capacity as the 

administrator and underwriting insurer of the first respondent. It 

submitted that it was transparent regarding charges that would be 

levied. It submitted that it never acknowledged that no termination 

charges would be levied. The charges were communicated to the 

complainant on different occasions prior to the payment of pension 

interest. The causal event charge is legally justifiable and in 

accordance with generally accepted actuarial principles. 

4.7 The divorce order stipulated that 100% of the complainant’s pension 

interest be assigned to the non-member spouse. On the complainant’s 

request, the second respondent paid her the available termination 

amount, which was less than the registered pension interest amount. 

The amount paid to the non-member spouse was calculated in terms 

of the definition of “pension interest” as defined in section 1 of the 

Divorce Act, 70 of 1979 (“Divorce Act”). The pension interest as at the 
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date of divorce amounted to R253 520.18. This exceeded the 

termination value of the policy. The termination value on the date the 

complainant applied for payment amounted to R216 991.07.  

This amount, after tax of R39 058.40 was paid to the receiver of 

revenue, was transferred to the non-member spouse. The complainant 

was informed that if the pension interest amount exceeds the policy’s 

termination value, the second respondent would not pay more than the 

termination value. This was an indication that there could be a charge 

applicable with the payment of pension interest. The complainant 

never queried this. 

 

4.8 The causal event charge was discussed in the complainant’s policy 

under the heading “Investment Values before the option date”.  

The termination charge was calculated in accordance with the Rules in 

terms of sections 46 and 52(3) of the Long-term Insurance Act, 1998 

(“LTI Act”). The second respondent submitted that the Regulations of 

the LTI Act confirm that actuarial rules apply to policies. Deductions 

and charges are levied in accordance with these actuarial rules.  

The first policy was taken out under the Insurance Act, 27 of 1943.  

It was a life policy as defined in section 1 of the same Act. In terms of 

section 34 of the Insurance Act, a policyholder (or a court, adjudicator 

or arbitrator) could not require the second respondent to provide a 

policy benefit that was not in accordance with the Insurance Act.  

The LTI Act replaced the Insurance Act with effect from 1 January 

1999. Section 46 of the LTI Act replaced section 34 of the Insurance 

Act. The policy benefits and other policy values must be calculated 

according to actuarial rules. Therefore, the second respondent cannot 

be required to provide policy benefits or other policy values that are 

calculated otherwise and not in accordance with section 46 of the LTI 

Act. 

 

4.9 The second respondent submitted that on different occasions, it made 

the complainant aware of events that would subject the policy to 
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alteration charges. This was done in the policy document, by providing 

him with annual benefit statements in which these charges are 

reflected and through the first respondent, from which he requested an 

updated benefit statement on 11 November 2013. He was also 

informed that pension interest would not exceed the termination value 

(which relates to the charges which could have an effect on the 

amount payable). Therefore, the policy value has been calculated 

according to the Rules and in paying these benefits, the second 

respondent acted in terms of the Act and the Income Tax Act, 58 of 

1962 (“ITA”).  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 5.1 The complainant states that the causal event charge levied by the 

second respondent on his fund value is substantial and unfair. He also 

states that he was not informed that a causal event charge would be 

levied in the circumstances. He seeks an order that the causal event 

charge be reversed. 

 

5.2 The basis for imposing a causal event charge needs to be determined 

and it needs to be established whether or not the causal event charge 

levied by the second respondent is fair and reasonable. Fourie J, in Old 

Mutual Life Assurance Company (SA) Ltd v Pension Funds Adjudicator 

and Others [2007] 1 BPLR 117 (C) at paragraph 35, noted that: 

 

 

 “The fact that the policy does not specify a formula according to 

which the paid-up reduced benefit is to be calculated, does not mean 

that Applicant has an unfettered discretion to arbitrarily determine a 

value in a manner that is unfair, unreasonable or capricious. In this 

regard, I am in agreement with Applicant’s submission that the 

provisions of the LTIA, referred to hereunder, dictate that the paid-up 

reduced benefit to which Second Respondent is entitled has to be 

calculated in accordance with generally accepted actuarial principles 

and practice.” 
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 5.3 The provisions of section 46 of the LTI Act, read as follows: 

 

    “A long-term insurer shall not- 

 

(a) enter into any particular kind of long-term policy unless the 

statutory actuary is satisfied that the premiums, benefits and 

other values thereof are actuarially sound; 

(b) make a distinction between the premiums, benefits or other 

values of different long-term policies unless the statutory actuary 

is satisfied that the distinction is actuarially justified; or 

 

 award a bonus or similar benefit to a policy-holder unless the 

statutory actuary is satisfied that it is actuarially sound and that a 

surplus is available for that purpose.” 

 

 5.4 Section 52 of the LTI Act prescribes the manner in which long-term 

policies are to be dealt with in the event of cessation of contributions. 

The insurer must have rules approved by the statutory actuary that 

prescribe a sound actuarial basis and the method to be used to value a 

long term policy in the event of a causal event occurring. Thus, the 

benefits and values attaching to a prematurely terminated policy, and 

any distinctions between it and policies that do not prematurely 

terminate, must be actuarially sound. 

 

 5.5 In addition to the requirement that causal event charges must be 

computed using generally accepted actuarial principles that ensure the 

actuarial soundness of the insurer, on 1 December 2006 the Minister 

of Finance promulgated regulations in terms of the LTI Act that 

stipulate maximum causal event charges in respect of causal events 

that occurred on or after January 2001. 

 

5.6 This Tribunal engaged the services of an independent actuary to 

assess the causal event charge imposed by the second respondent. 

The actuary considered the first respondent’s rules, the policy terms, 
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the provisions of the Act and LTI Act, generally accepted actuarial 

principles and the regulations before reaching a conclusion on the 

reasonableness of the causal event charges. The actuary found that 

the causal event charge of R37 458.15 levied on the complainant’s 

policy value is within the permissible limits as set out in the regulations 

of the LTI Act. 

 

5.7 On a careful consideration of the facts placed before this Tribunal, it 

has been shown that the second respondent acted in accordance with 

generally accepted actuarial practice, the provisions of the rules, the 

provisions of the policy document, the provisions of the LTI Act and the 

regulations. The submissions do not support the complainant’s 

submissions that the causal event charge is unfair, unreasonable or 

capricious in nature. 

 

Informing the complainant of causal event charge 

 

5.8 This Tribunal notes that the complainant submitted that he was 

informed that no causal event charge would be levied on the policy in 

the event that he assigned his full policy value to the non-member 

spouse. He sought an order directing the first and second respondents 

to reimburse him for the causal event charges that were imposed on 

the policy after he was incorrectly informed that no such causal event 

charge would be levied. Therefore, it would appear that the 

complainant is of the view that he suffered loss as a result of the 

information received from the first respondent and wishes to be 

awarded damages to make good such loss. 

 

5.9 It is well established that a negligent misstatement causing pure 

economic loss is actionable in our law invoking the action legis Aquiliae 

(see Bayer South v Trustbank van Afrika Bpk 1979 (3) SA 824 (A) at 

832H- 833A and 833 A-B). In Administrateur, Natal v Trust Bank van 

Afrika Bpk 1979 (3) SA 824 (A) (“Administrateur Natal”), it was held that 
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a delictual claim for damages based on negligent misstatement is 

available to a plaintiff who can establish (i) that the defendant made a 

misstatement to the plaintiff; (ii) that in making this misstatement the 

person acted (a) negligently and (b) unlawfully; (iii) that the 

misstatement caused the plaintiff to sustain loss; and (iv) that the 

damages claimed represent proper compensation for such loss. 

 

 5.10 It is common cause that the first respondent, while bearing the duty to 

provide appropriate and accurate information to its members in terms of 

section 7D(1) of the Act, did provide the complainant with incorrect 

information that a causal event charge would not be levied on the policy 

in the circumstances. Therefore, the first respondent acted unlawfully in 

providing the complainant with incorrect information. It must be 

determined if in addition to being unlawful, the first respondent’s 

conduct was also negligent. The test for negligence was set out in 

Kruger v Coetzee 1966 2 SA 428 (A), where it was held that: 

 

   “for the purposes of liability, culpa arises if –  

 

(a) a diligens paterfamilias in the position of the defendant 

  

(i) would forsee the reasonable possibility of his conduct injuring 

another in his person or property and causing him patrimonial 

loss; and 

(ii) would take reasonable steps to guard against such occurrence; 

and 

 

(b)  the defendant failed to take such steps.” 

 

5.11 A reasonable fund in the position of the first respondent would foresee 

the possibility that its members may be provided with incorrect 

information on a rare occasion. Furthermore, it would take reasonable 

steps to guard against incorrect information being provided to 

members. One of the steps taken by the first respondent to guard 

against incorrect information that may occasionally be issued by its 



 

 

 

13 

client services department is ensuring that in addition to information 

that is dispatched from the department, members are also provided 

with policy documents explaining in simple terms, what would happen 

in the event of the premature termination or amendment of the policy. 

This ensures that in the event that members are provided with incorrect 

information by the client services department, they are able to verify the 

veracity thereof by reading the policy document and apprising the first 

respondent in the event that they still need further clarity. Members also 

have the option of contacting their intermediary or broker to obtain 

information in the event that they are not satisfied with the contents of 

the policy document or the information provided by the client services 

department.  

 

5.12 The complainant was previously provided with policy documents which 

indicated that an alteration fee would be imposed in the event of the 

premature termination of the policy. On his version, he was aware that 

the early termination of the policy might attract a causal event charge, 

which caused him to contact the first respondent to enquire on this. 

Therefore, the complainant was, at the very least, aware of the 

provisions of the policy that provided for the imposition of the causal 

event charge in the event of the early termination of the policy. 

Therefore, while the first respondent acted unlawfully in providing the 

complainant with incorrect information, it took reasonable steps to 

guard against the occurrence of this. Therefore, it did not act 

negligently in providing the complainant with incorrect information. In 

the result, the complainant cannot succeed in claiming damages for the 

incorrect information provided to him and the causal event charge 

levied on the policy cannot be reversed on this ground. 

 

Termination of policy 

 

5.13 It is also noted that the complainant argued that he never requested for 

his membership to be terminated. The respondents submitted that the 
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fact that he requested that 100% of his pension interest be assigned 

and paid to the non-member spouse had the effect of terminating the 

policy as it no longer had value after the payment of his pension 

interest. Having perused the Rules and the policy documents, it must 

be pointed out that these documents do not specifically explain what is 

to become of the policy in the event that 100% of the pension interest is 

assigned to a non-member spouse. However, the argument that a 

policy lapses where it no longer has value is supported by the following 

provisions of the policy document: 

 

“Betaling van herhalende bydraes kan op versoek word gestaak word. 

 

Indien die waarde van die polisbelegging in daardie stadium, minus 'n 

wysigingsfooi, die minimum van R600.00 oorskry, sal die polis sonder 

verdere bydraes in stand gehou word. Hierdie minimum sal van tyd tot tyd 

verhoog. 

 

Indien die minimum nie oorskry word nie, sal die polis verval. Indien u reeds 

55 jaar oud is, en daar is enige bedrag beskikbaar, saldit aan u betaal word.” 

(Our underlining) 

 

5.14 Although this provision deals with instances where a member requests 

to cease contributions, it clearly indicates that a policy that has a value 

of less than R600.00 shall lapse. Furthermore, the section of the policy 

document that deals with retirement benefits provides in part as follows: 

 

“Ons mag tot 'n derde van die beskikbare bedrag as 'n kontantenkelbedrag 

aan u uitbetaal. Die balans moet gebruik word om u van gereelde 

pensioenbetalings te voorsien. Of, na gelang van u keuse, kan die beskikbare 

bedrag ten volle gebruik word om u van gereelde pensioenbetalings te 

voorsien. Hoe die beskikbare bedrag ook al geneem word, die polis sal dan 

beeindig word.” (sic)    

 

5.15 While this provision also relates to retirement, it also fortifies this 

Tribunal’s view that once the policy has no value due to a payment 

having been made in accordance with a member’s instructions, it shall 
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terminate. Although the policy document does not have a specific 

provision that deals with instances where a non-member spouse is 

assigned 100% of a member spouse’s pension interest, it is clear that 

once the pension interest has been paid, the policy will be left with no 

value. In such circumstances and in line with what normally happens 

when a policy no longer has value due to the benefits having been 

paid, the policy must lapse or in other words, be terminated. Therefore, 

the policy in this matter terminated upon the payment of the non-

member spouse’s 100% share of pension interest. Members therefore 

need to be made aware of the implications of any instructions that 

insurers implement on their behalf. In this instance, an act meant to 

satisfy the division of matrimonial property ended being quite costly for 

the complainant. 

 

[6] ORDER 

 

1. In the result, the complaint is dismissed. 

 

 

 

 

 

DATED AT PRETORIA ON THIS 22ND DAY OF JANUARY 2015 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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