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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO 24 OF 1956 (“the Act”): EJ HUBNER (“complainant”) v TESUCO 

RETIREMENT FUND (“first respondent”) AND LIBERTY GROUP LIMITED 

(“second respondent)     

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the distribution of a death benefit.     

 

1.2 The complaint was received by this Tribunal on 23 May 2013. An 

acknowledgement letter was sent to the complainant on 3 June 2013. 

On the same date, a letter was sent to the second respondent 

informing it about the complaint and giving it until 3 July 2013 to 

respond to the complaint. A response was received from the second 

respondent on 18 June 2013. A response was received from the first 

respondent on 1 July 2013. Further submissions were received from 

the complainant on 1 July 2013.   

 
1.3 Having considered the written submissions before this Tribunal, it is 
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considered unnecessary to hold a hearing in this matter. As the 

background facts are well known to all the parties, only those facts that 

are pertinent to the issues raised herein shall be repeated. The 

determination and reasons therefor appear below.  

 

[2] FACTUAL BACKGROUND 

 

2.1 The deceased, Mrs TJ Dippenaar, passed away on 23 July 2012. The 

deceased was a member of the first respondent until his death. The 

complainant is the deceased’s partner.   

 

2.2 Upon the death of the deceased, a death benefit in the amount of 

R3 357 164.66 became due and payable to the deceased’s 

beneficiaries. The board of the first respondent identified the 

deceased’s wife and two daughters as beneficiaries. The board of the 

first respondent allocated 100% of the death benefit to the deceased’s 

wife and two children.  

 

[3] COMPLAINT  

 

3.1 The complainant is dissatisfied with the board’s decision to exclude her 

from the distribution of the death benefit. She submits that the board of 

management had initially resolved to distribute 95% of the death 

benefit amongst the deceased’s wife and two children and the 

remaining 5% to her. However, the deceased’s wife objected to the 

board of management’s decision to include the complainant in the 

distribution of the death benefit. Consequently, the board of 

management resolved to exclude the complainant in the distribution of 

the death benefit.  

 

3.2 The complainant submitted further that she was engaged to the 

deceased on 16 March 2012, stayed with him and took care of him 
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when he was ill. As a result, she ought to share in the distribution of the 

death benefit.  

 

3.3 The complainant therefore requests this Tribunal to compel the board 

of management to award her 10% of the death benefit and the 

remaining 90% to be distributed between the deceased’s children.  

 

Further submissions 

 

3.4 In her further submissions, the complainant submitted that the board 

failed to take into account that the deceased’s circumstances had 

changed drastically as at March 2012 and that he would have 

nominated her a sole beneficiary to the retirement fund and the sole 

heir in his will. The complainant submitted further that she was not 

financially dependent on the deceased however, all the effort she made 

to take care of the deceased during his illness had an adverse impact 

on her income. The complainant maintained that she ought to be 

recognised as the deceased’s common-law spouse and a factual 

dependant in terms of section 37C of the Act.  

 

[4] RESPONSES 

 

 First respondent 

 

4.1 The second respondent submitted that the deceased started living with 

the complainant on 3 June 2011 until his death. The complainant cared 

for the deceased throughout his illness and the deceased described 

her as his life partner. The complainant is self-employed and earns a 

monthly salary of R35 000.00 as a managing member of Cecilia’s 

Doppies Gauteng CC. Following the death of the deceased, the 

complainant confirmed to the board that she was not financially 

dependent on the deceased.  
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4.2 At the time of his death, the deceased had been married to Jeanne-

Marie Dippenaar (“deceased’s wife”) for twenty two years. Two children 

were born from the marriage, Wilmare (21 years old) and Lorraine 

Dippenaar (16 years old). Wilmare is a full time student at the 

University of Pretoria studying Psychology. Lorraine is doing Grade 10 

at Pretoria Girls High. The deceased’s wife is employed by Absa bank. 

Following the death of the deceased, the deceased’s wife supplied 

details of her bank statements confirming that the deceased was 

financially supporting her and the two children even though he was not 

residing with them.  

 

4.3 The first respondent submitted further that following the death of the 

deceased, the board identified the complainant, the deceased’s wife 

and the deceased’s two children as possible beneficiaries. The 

complainant and the deceased’s wife were requested to submit details 

of their financial dependency on the deceased. The deceased’s wife 

submitted affidavits stating that she and the children were financially 

dependent on the deceased, payslips from Absa bank, a list of 

expenses paid by the deceased and a list of her assets and liabilities.  

The complainant submitted her assets and liabilities statement, her 

bank statements, a letter confirming her earnings, registration 

documents for the close corporation and a motivation for the board to 

recognise her as a dependant.  The documents received from the 

complainant did not state that she was financially dependent on the 

deceased. The complainant lived with the deceased in her house. The 

complainant was asked to submit proof that she was financially 

dependent on the deceased and she forwarded an email dated 11 

September 2012 wherein she indicated that she was not financially 

dependent on the deceased.    

 

4.4 At the trustees’ meeting held in September 2012, the board proposed 

that the deceased’s wife and two children would receive 95% of the 

death benefit and the remaining 5% will be allocated to the 
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complainant. Although the dependants’ originally accepted the 

proposal, it was later declined by the deceased’s wife and two children. 

The complainant was notified about the objection. The death claim was 

then discussed at a board meeting on 4 December 2012 and the board 

agreed to request further information from the deceased’s wife in order 

to substantiate her objection to the proposal. The complainant was 

notified of the decision and she requested to be notified of the date of 

the next meeting. On 7 February 2013, the complainant was notified 

that the meeting will be held on 5 March 2013. The deceased’s wife 

submitted bank statements confirming that the deceased was 

financially supporting her and the two children. The deceased’s wife 

further submitted the anticipated costs of educating Wilmare and 

Lorraine. The complainant did not submit further information. At a 

meeting held on 5 March 2013, the board agreed to allocate 100% of 

the death benefit to the deceased’s wife and children based on their 

latest financial dependency on the deceased and the cost of the 

children’s education in the future. Although the board noted that the 

complainant had cared for the deceased, she had confirmed in writing 

that she was not financially dependent on the deceased.  

 

4.5 Further, the first respondent submitted that it took into account the 

submissions made by the deceased’s former colleagues Mr Peter 

Jeffery and Joanne Emslie, whom had both met the deceased’s wife 

and the complainant, that the deceased had explained to them that he 

had left a portion of his personal life policies amounting to 

R1 000 000.00 to the complainant and that the benefit from the first 

respondent ought to be distributed amongst his wife and two children. 

The complainant had also objected to the fact that the board did not 

make an objective decision with regards to the distribution of the death 

benefit as one of the trustees Mr Peter Jeffery was a friend of the 

deceased and was appointed executor of his estate. Mr Peter Jeffery 

resigned as executor of the deceased’s estate due to conflict of 
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interest.  Mr Peter Jeffery was one of the six trustees making the 

decision, all of whom agreed with the allocation of the death benefit.    

   

4.6 After considering all the facts, the board is of the view that they carried 

out their duties in terms of section 37C of the Act.  

 

Second respondent 

 

4.7 The second respondent submitted that its role as an administrator is to 

carry out the instructions of the board in terms of the resolution they 

provide. As the complainant was dissatisfied with the distribution of the 

death benefit, the matter was reverted back to the board. 

  

[5] DETERMINATION AND REASONS THEREFOR  

  

5.1 What falls to be determined is whether or not the complainant qualifies 

as a dependant in terms of the definition in section 1 of the Act and 

whether the board distributed the death benefit equitably.  

 
5.2 Section 37C of the Act governs the disposition of death benefits. It 

places a duty on the board of the first respondent identify the 

beneficiaries of a deceased member and also vests the board with 

discretionary powers on the proportions and manner of distributing the 

proceeds of a death benefit. As with the exercise of any discretionary 

power, in effecting an equitable distribution the board is required to give 

proper consideration to relevant factors and exclude irrelevant ones 

from consideration. The board of trustees may not unduly fetter its 

discretion by following a rigid policy that takes no account of the 

personal circumstances of each beneficiary and of the prevailing 

situation. 

 

 5.3 A dependant is defined in section 1 of the Act as follows:  

 

    “dependant”, in relation to a member, means –  
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(a) A person in respect of whom the member is legally liable for 

maintenance 

(b) A person in respect of whom the member is not legally liable for 

maintenance, if such person –  

(i) Was, in the opinion of the board, upon the death of the 

member in fact dependant on the member for maintenance; 

(ii) Is the spouse of the member; 

(iii) Is a child of the member, including a posthumous child, an 

adopted child and a child born out of wedlock. 

 

(c)     a person in respect of whom the member would have become legally   

liable for maintenance, had the member not died;”     

                   

5.4  Section 37C was primarily introduced to ensure that death benefits are 

paid in accordance with the object of the Act. The relevant section is 

37C(1) and it provides as follows:  

 

““(1) Notwithstanding anything to the contrary contained in any law or in 

the rules of a registered fund, any benefit (other than a benefit 

payable as a pension to the spouse or child of the member in terms 

of the rules of a registered fund, which must be dealt with in terms of 

such rules) payable by such a fund upon the death of a member, 

shall, subject to a pledge in accordance with section 19(5)(5)(i) and 

subject to the provisions of section s 37A(3) and 37D, not form part of 

the assets in the estate of such a member, but shall be dealt with in 

the following manner: 

 

(a) If the fund within twelve months of the death of the member 

becomes aware or traces a dependant or dependants of the 

member, the benefit shall be paid to such dependant or, as may 

be deemed equitable by the board, to one of such dependants or 

in proportions to some of or all such dependants;” 

                   

5.5 When making an equitable distribution amongst dependants of the 

deceased, the board has to consider the following factors (See Sithole 

v ICS Provident fund And Another [2000] 4 BPLR 430 (PFA)): 
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 The age of the dependants 

 The relationship with the deceased; 

 The extent of dependency; 

 The wishes of the deceased placed either in the nomination and/or his 

last will; and 

 Financial affairs of the dependants including their future earning capacity 

potential. 

 

5.6 In making their decision, the board needs to consider all relevant 

factors and ignore irrelevant ones. Further, the board must not rigidly 

adhere to a policy or fetter their discretion in any other way. 

 

5.7 In the instance, the board’s investigation revealed that the deceased 

was survived by the complainant, his wife and two children. The 

deceased’s wife qualifies as a dependant in terms of section 1(b)(ii) of 

the Act. The deceased’s two children qualify as dependants in terms of 

section 1(a) of the Act. The board requested both the complainant and 

the deceased’s wife to submit details of their financial dependency on 

the deceased. The deceased’s wife submitted amongst other things, 

proof that the deceased, even though he was not residing with her and 

the two children, was financially maintaining them. The first respondent 

attached the deceased wife’s financial dependency proof to its 

response. It appears from the proof of dependency that the deceased 

was responsible for amongst other things, the bond, municipal charges, 

groceries and medical aid payments.       

 

5.8 The complainant believes that she too is a dependant of the deceased 

as she lived with him prior to his death and took care of him throughout 

his battle with cancer.  Thus, the complainant contends that she is a 

factual dependant in terms of section 1(b)(i) of the Act. The board of the 

first respondent had initially identified the complainant as a dependant 

of the deceased and proposed to allocate 5% of the death benefit to 

her. Following the deceased’s wife’s objection, the board requested 
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further information from both the complainant and the deceased’s wife 

in order to determine their dependency on the deceased.     

 

5.9 The question of whether the complainant was factually dependent on 

the deceased for maintenance is a factual inquiry and depends on the 

facts of the case (See Govender v Alpha Group Employees Provident 

Fund [2001] 4 BPLR 1843 (PFA)). It is common cause that the 

complainant and the deceased lived together from 2011 until his death. 

However, it does not appear that the complainant was in fact financially 

dependent on the deceased. The complainant herself submitted in 

writing to the board that she was not financially dependent on the 

deceased. Further, the board requested the complainant to submit 

proof of her financial dependency on the deceased. However, the 

complainant failed to submit same. In distributing the death benefit, the 

board of the first respondent took into account the relevant factors as 

discussed in paragraph 5.5 supra. The board took into account the fact 

that the deceased’s wife and two children were dependent on him 

financially, the deceased’s two children still had to complete their 

studies. Although the complainant was in a relationship with the 

deceased, she was not financially dependent on him for purposes of 

section 37C of the Act.  

 

5.10 It appears that the complainant’s claim is based on the fact that she 

lived with the deceased and took care of him when he was ill. 

Throughout her lengthy submissions, the complainant did not indicate 

or allude to her financial dependency on the deceased.  The factual 

considerations in this matter do not warrant the conclusion that the 

complainant was factually dependent on the deceased even though 

she lived with the deceased prior to his death.   

 

5.11 In light of the above, this Tribunal finds that the board of the first 

respondent did not fetter its discretion and had discharged its duties in 

terms of the Act. 
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[6] ORDER 

 

1. In the result, the complaint cannot succeed and is hereby dismissed.  

    

 

DATED AT PRETORIA ON THIS 10TH DAY OF OCTOBER 2013 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  

 

 

 

 

 

 

 

 

 

 

 

 

 

    

Section 30M filling: High Court 

Parties unrepresented    
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