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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): T JUNKER (“complainant”) v AON SA (PTY) LTD 

(“respondent”) 

 

[1] INTRODUCTION  

 

1.1 The complaint concerns the maladministration of the Lufthansa Group 

South Africa Pension Fund (“the fund”), which resulted in the alleged 

inflation of members’ fund values. 

 

1.2 The complaint was received by this Tribunal on 14 December 2012. A 

letter acknowledging receipt thereof was sent to the complainant on                

19 February 2013. On the same date, a letter was sent to the 

respondent, requesting a response to the complaint by no later than     

19 March 2013. A response dated 19 March 2013, was received from 

the respondent on the same date. On 3 April 2013, this response was 

forwarded to the complainant to file further submissions in the event that 

he wished to do so by 16 April 2013. On 16 April 2013, further 

submissions were received from the complainant. 
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1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. This Tribunal’s 

determination and its reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the chairperson of the board of the fund. He appears 

to be acting on behalf of the board even though there is no express 

authority granting him authority to do so. The respondent administers the 

fund.  

 

2.2 The fund was converted from a defined benefit fund to a defined 

contribution fund on 1 August 2006. Following the conversion process, 

certain activities which had the effect of diminishing and overstating 

members’ fund values occurred. The board of the fund wrote a letter to 

the respondent expressing concerns about that and no response was 

received within 30 days, prompting the complainant to lodge a complaint 

with this Tribunal. 

 

 

 

 

 

[3] COMPLAINT 

 

           3.1 The complainant submitted that events giving rise to the complaint are 

the following: 

 

3.1.1 There was an error in the calculation of the actuarial reserves 

for some members of the first respondent in July 2006, 

resulting in their fund values being overstated, which was only 
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discovered in March 2012 when benefit projections were 

included in the benefit statements for the first time. 

 

3.1.2  2 of the 8 members have exited the fund and incorrect 

amounts of benefits have been paid out. The remaining 

members are not aware of the situation. 

 

3.1.3 The Chief Executive Officer (“CEO”) of the respondent stated 

in a trustee meeting of 10 December 2012 that the second 

respondent would rectify the issue of incorrect payments. A 

written reply from the second respondent was only received on 

14 December 2012. 

 

3.2 He submitted that as a result of overstated fund values, an expectation 

has been created to the members as to what their benefits would be on 

exit from the fund. He further submitted that the total amount of the 

members’ fund values as at 31 May 2012 was R1 990 009.00, which 

includes an amount of R454 547.00 overpaid to the two members who 

exited the fund. The remaining total fund value for its active members 

amounts to R1 535 462.00.  

 

3.3 He requests this Tribunal to compel the respondent to compensate the 

fund members. 

 

 

 

[4] RESPONSE 

         

 Common cause 

 

4.1 The respondent confirmed as common cause issues reflected in sub-

paragraph 3.1.1 and 3.1.2. 

 

Merits of the complaint 
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The alleged loss suffered by the members concerned 

 

4.2  The respondent submitted that the complainant did not either in the 

complaint form or in the supporting documentation advance an 

argument, or provide substantial proof, as to why he believes that a 

financial loss was suffered by the 6 remaining part-time employees who 

remain active members of the fund. It averred that in the initial complaint 

letter, the complainant admitted that “for the 6 staff members that remain 

in the fund, there has been no actual loss and therefore no payment is 

likely”.  

 

4.3 It submitted that it was trite law that, in order for it to be held delictually 

liable for the error in the calculation of the actuarial reserve values and 

the subsequent overstated values reflected on the members’ benefit 

statements as a result thereof, the complainant must be able to establish 

that a “loss” has been suffered by the remaining 6 members of the first 

respondent as a direct result of these events. Put differently, delictual 

liability requires a causal nexus between these events and the alleged 

loss. 

 

4.4 It contended that the remaining 6 members have not acted to their 

detriment and neither has there been a change in their position as a 

result of the aforementioned event and thus it cannot be argued that they 

have suffered a loss as alleged by the complainant. 

 

4.5 With respect to D Kuttschreuter, one of the two members who exited the 

fund, it submitted that she died subsequent to her exit from the fund. It 

submitted that the benefit paid out to this member was R18 017 lower 

than it should have been. Using the same fund returns achieved 

internally on the fund’s employer surplus account, the shortfall would be 

approximately R32 205.00. It further submitted that as this is a genuine 

liability of the fund that should have been credited to this member in 
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2006, this amount should be paid either to the member’s dependants or 

her estate. 

 

4.6 With respect to N Todd, one of the members who exited the fund, it 

submitted that the benefit paid to her was overstated by R48 240.00. As 

a result, after allowing for fund returns from her exit date of                    

31 January 2006 to December 2012, the fund’s employer surplus 

account is approximately R94 498.00 smaller than what it would have 

been had a correct amount been paid to this particular member. It 

submitted that it stated in its letter of 14 December 2012 addressed to 

the board of the fund that the fund suffered a loss in respect of this 

particular member and made a “without prejudice” offer to make good 

this loss in full and final settlement. It further submitted that despite this 

complaint, the offer still stood. 

 

The rules of the fund 

 

4.7 It referred to the defined benefit rules of the fund which were applicable 

at the conversion date and the binding nature of the rules in terms of 

section 13 of the Act. It submitted that the error in the calculation of the 

actuarial reserve values resulted in the adjustments to the fund salary 

and/or pensionable service in respect of the 8 members being incorrectly 

made, which, in turn, resulted in inflated actuarial reserve values being 

credited to the defined contribution fund as at the conversion date. It 

argued that the said calculation errors should not be viewed in isolation 

as the contributory factor may have been the incorrect data provided by 

the employer at the time. It submitted that the incorrect determination of 

the affected members’ actuarial reserve values as a result of these 

errors resulted in benefits which were contrary to the rules of the fund 

applicable at the time. 

 

4.8 It submitted that if it were to make good the loss the members 

purportedly suffered and be compelled to pay inflated benefits to the 
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remaining members upon exit from the fund, this would not only be 

contrary to the rules of the fund, but an expectation of such higher 

(incorrect) benefits on the part of these members would be 

unreasonable. It submitted that the appropriate course of action in the 

circumstances would be to adjust fund values for the remaining 6 

members downwards to the correct level. 

 

Calculation errors 

 

4.9 It acknowledged that there was an error in the calculation of the actuarial 

account reserves on 1 August 2006, resulting in overstated values. It 

contended that the contributory factor may have been defective data 

supplied by the employer. It gave examples of when it was provided with 

incorrect data by the employer and the employer had to subsequently 

correct it. 

 

Benefit statements 

 

4.10 It submitted that the complainant seems to suggest that because 

incorrect benefit statements reflecting inflated figures were provided to 

the members over a period of six years, this gives the members an 

automatic entitlement to the inflated benefits. It further submitted that 

members derived their benefits not from the benefit statements but from 

the rules of a fund, which are binding in terms of the Act. It further 

referred to the rulings of this Tribunal where the binding nature of the 

rules was emphasised. 

 

4.11. It referred to a disclaimer in the benefit statements provided to members 

which read as follows “In the event of any conflict between this benefit 

statement & the Rules of the Fund, the Rules will prevail.” It submitted 

that it can be reasonably assumed that the members understood the 

disclaimer in the benefit statements and therefore, it would be 

unreasonable to place reliance on, and hold it liable for, representations 
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in the benefit statements which are at variance with the prevailing 

provisions of the rules of the first respondent. 

 

4.12  It concluded that the complaint is without merit and should therefore be 

dismissed. 

 

Reply 

 

4.13 In a nutshell, he rejects the respondent’s assertion that the 

miscalculation could be attributed to incorrect data supplied by the 

employer as the first respondent and the members contributed at a rate 

of 7.5% of fund salary in terms of the fund rules. 

 

4.14 The complainant submitted that the amount of the overstated benefits is 

R1 716 115.00 (plus R94 498), in respect of N Todd, making a total of 

R1 810 613.00. It submitted that this is actuarial surplus as defined in the 

Act which must be apportioned in terms of section 15C of the Act. It 

argued that it would be incorrect to adjust the surplus apportionment in 

2006 when surplus was released as part of the conversion, because it is 

only now that it has been revealed. He submitted that the fund would 

require an actuarial valuation and further attendant costs to determine if 

new surplus apportionment is justifiable. 

 

4.15 He further submitted that, as a result of the miscalculation by the 

respondent, the fund had been exposed to costs which it would not 

otherwise have been so exposed, being:- 

 

  Costs associated with additional audit R30 450.00 

  Legal expenses    R11 400.00 

  Provision for actuarial valuation  R35 000.00 

  TOTAL     R76 850.00   

 

4.16 He submitted that to the extent that the fund may on some basis be held 

liable by a disgruntled member and required to pay damages, the fund 
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reserves its rights to recover any damages so suffered from the 

respondent. 

 

4.17 He further submitted that the respondent must be compelled to pay the 

costs stated in paragraph 4.15 above upon production by the fund of 

documentary evidence relating to such costs, and any costs to which the 

fund may be put as a result of the respondent’s miscalculation of the 

conversion values. 

  

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue to be determined by this Tribunal is whether or not the fund 

members suffered delictual loss as a result of the miscalculation of their 

fund values caused by the respondent. 

            

5.2 It is common cause that during the conversion date, the respondent 

made miscalculation errors which caused the members’ fund values to 

be overstated. Any claim by the complainant for damages against the 

respondent, due to the said miscalculation error, is founded in delict, 

hence all the elements of delictual liability must be proven in order for the 

complaint to succeed (see Hooley v Haggie Pension Fund and Another 

[2002] 1 BPLR 2939 (PFA) (“Hooley”) at paras 20 and 21). The elements 

that need to be satisfied are as follows: 

 

 there must be an act or omission, which causes the damage 

or loss; 

 the act or omission must be wrongful; 

 there must be blameworthiness in the form of intention or 

negligence; 

 the complainant must have suffered loss or damage; and 

 a causal link must exists between the wrongful act or omission 

and the loss or damage allegedly suffered. 
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5.6 The complainant submitted that the members of the fund suffered loss 

as a result of the respondent’s miscalculation error with one of the former 

members receiving a diminished benefit. On the other hand, the 

respondent conceded that it committed a miscalculation error. However, 

it submitted that the members of the fund did not suffer any loss and that 

the complainant had failed to demonstrate what loss was suffered. It 

stated that with respect to one of the members who had exited the fund 

and later died, it was the fund’s liability to pay the outstanding amount 

which should have been paid to the deceased’s dependants or estate. 

With respect to another member who also exited the fund but received 

an inflated and incorrect withdrawal benefit, it made an offer to pay back 

the amount to the fund by which it had caused an incorrect benefit to be 

paid. In light of the above, this Tribunal is satisfied that the respondent 

caused an act which caused harm to the fund by paying an inflated 

withdrawal benefit to one of the members who exited. However, as the 

respondent has made an offer to pay back to the fund the amount which 

was lost to the said member through the payment of an incorrect benefit, 

this Tribunal is of the view that the fund will be put in the position it would 

have been had the miscalculation not occurred. Therefore, the issue of 

loss appears to be mitigated by the respondent’s offer to make good 

what may have been lost. 

 

5.7 With respect to the remaining members of the fund, the complainant 

argued that an expectation had been created over the period of six years 

that certain amounts of benefits would be received by the members, as 

reflected on their benefit statements which had inflated fund values and 

therefore the respondent was bound to compensate them. The 

respondent, on the other hand, submitted that any benefit paid to a 

member is paid in terms of the rules of the fund and not in terms of the 

incorrect figures appearing on the benefit statements, as doing so would 

render it in contravention of the rules. A fund, its legal status, and the 

rights and obligations of its members, are governed by the rules of the 

fund, relevant legislation and the common law (Tek Corporation 



 

 

10 

Provident Fund and Others v Lorentz 1999 (4) SA 884 (SCA) at 894 B-C 

(“Tek”); see also section 13 of the Act). Whether or not a benefit paid by 

a pension fund organisation is correct must be determined with reference 

to the provisions of the rules. In the circumstances, this Tribunal agrees 

with the respondent’s assertion that the active members’ benefits cannot 

be paid in terms of incorrect figures reflecting on their benefit statements 

as doing so would be unlawful. The respondent further submitted that the 

issue of the inflated fund values must be addressed by adjusting the 

benefits downwards to reflect the true fund values, thereby putting the 

members in the positions they would have been had the error not 

occurred. This Tribunal agrees with this stance as paying members’ 

benefits which are inflated and incorrect would amount to unjustified 

enrichment, which is not legally permissible. 

 

5.8 The respondent submitted that the contributory factor in the error could 

have been incorrect data provided by the employer during the conversion 

process, which was strongly rejected by the complainant. Even though it 

cannot be proven that the respondent intentionally caused the 

miscalculation errors, however, it was negligent because it failed to verify 

if the information and data supplied by the employer was correct. 

    

5.9 Another leg of the delictual elements which has to be proved by the 

complainant is that there is causal nexus between the error caused by 

the respondent and the loss suffered by the fund, if any. The respondent 

had argued that the complainant had in his initial complaint failed to 

demonstrate what loss, if any, was suffered by either the members or the 

fund. In its further submissions, the complainant belatedly submitted a 

figure of R76 850.00 which he submitted constituted loss suffered by the 

fund as a result of the error by the respondent. This Tribunal takes 

cognisance of the fact that, in the initial complaint, the complainant 

submitted that it was the fund members who suffered loss but failed to 

quantify the loss as well as the basis for that assertion. However, in his 

reply, he submitted that it is actually the fund that needed to be 
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compensated for costs it was exposed to as a result of the error, being 

costs associated with additional audit, legal costs and provision for 

actuarial valuation. It is not clear to this Tribunal whether the loss the 

complainant is referring to relates to the costs actually suffered or the 

costs it anticipates to suffer in future. Be that as it may, this Tribunal is 

not satisfied that there is a connection between the caused by the 

respondent and the alleged loss.  In this regard, the complainant did not 

provide a detailed indication of how the audit, legal and actuarial 

valuation costs are connected to the error caused by the respondent. 

Therefore, failure by the complainant to demonstrate that there is a direct 

causal link between the error and the purported costs, leaves this 

Tribunal with no other option but to conclude that the complainant’s 

submission is baseless and warrants to be rejected. 

 

[6] ORDER 

 

1. In the result, the complaint cannot be upheld and is dismissed. 

 

 

 

 

DATED AT PRETORIA ON THIS 29TH DAY OF OCTOBER 2013                

  

 

. 
 
 

___________________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 
 

 
 

Section 30M filing: High Court 

Parties unrepresented 
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