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Dear Sir, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): J KALIDAS OBO Z KALIDAS (“complainant”) v SOUTH 

AFRICAN RETIREMENT ANNUITY FUND (“first respondent”) AND OLD 

MUTUAL LIFE ASSURANCE COMPANY (SA) LTD (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the transfer of Mrs Z Kalidas’s funds to an 

alternate investment portfolio without her consent when she requested 

the extension of the term of her policy.  

 

1.2 The complaint was received by this Tribunal on 7 April 2016.                

On 14 April 2016, a letter acknowledging receipt of the complaint was 

sent to the complainant. On the same date, a copy of the complaint 

was dispatched to the respondents affording them the opportunity to 

file their responses by 13 May 2016. On 27 May 2016, a response was 

received from the second respondent on behalf of the first respondent. 

On the same date, a copy of the response was sent to the complainant 
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requesting her to file further submissions by 11 June 2016. On 15 June 

2016, the complainant filed her further submissions.  

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefore appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 Mr J Kalidas lodged the complaint on behalf of his wife, Mrs Z Kalidas 

(“Mrs Kalidas”) who is the policyholder. Mrs Kalidas applied for and 

was admitted to the membership of the first respondent, which is a 

registered retirement annuity fund in terms of the Act. A FlexiPension 

contract 7622036 was issued to the first respondent for the benefit of 

Mrs Kalidas and commenced on 1 January 1992 subject to a 

retirement date of 1 January 2011. A single premium of R43 294.00 

was paid in respect of the policy and the funds were invested in the 

Smoothed Bonus Portfolio.   

 

2.2 On 28 November 2013, the second respondent received an instruction 

from the complainant to extend the term of the policy to 1 January 2015 

and that her funds should be invested in the Smoothed Bonus Portfolio. 

A telephone instruction was subsequently received by the second 

respondent on 3 December 2013 requesting the retirement date of the 

policy to be extended to 1 January 2014. When FlexiPension contract 

7622036 matured, the proceeds of R514 755.81 (R509 708.04 + 

interest of R5 047.77) were automatically reinvested in the Max 

Investment Platform (Policy: 17109088) on 1 April 2014. The funds 

were invested in the Secured Money Market Life Fund. 

 

2.3 The transfer of Mrs Kalidas’s investment into the Max Investment 

Platform is the subject matter of this complaint.  
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[3] COMPLAINT 

 

3.1 The complainant stated that Mrs Kalidas’s FlexiPension contract 

matured on 1 January 2011 and after discussions with a financial 

advisor, timeous notification was sent to the respondents to extend the 

maturity date of the policy. He submitted that the notification was 

successfully executed by the second respondent as per the instruction. 

However, the complainant contended that he was dismayed to discover 

that despite written instructions to extend the maturity date of the policy 

in the same investment portfolio, the policy was unilaterally moved to 

an alternate investment portfolio without written consent. He stated that 

this was based on a phone call by one Ms Shirley Lewis (“Ms Lewis”). 

 

3.2 The complainant stated that Ms Lewis coerced both himself and       

Mrs Kalidas to move the investment portfolio to the Max Investment 

Platform. He indicated that Ms Lewis insisted on moving the funds to 

the Max Investment Platform even when Mrs Kalidas and himself 

thought it best to leave it in the Smoothed Bonus Portfolio. He asserted 

that the contents of the discussion were not reduced to writing. The 

complainant stated that the correspondence and discussions with Ms 

Lewis should be reviewed as no substantiating documents were sent to 

him. He stated that the second respondent did not handle the matter 

properly as he struggled to get the issue resolved.  

 

3.3 The complainant requests that the FlexiPension contract be reinstated 

to its original investment portfolio and that the overall value of the 

portfolio be reviewed. The complainant also requests compensation for 

time and frustration from the second respondent for the unprofessional 

manner in which this matter was handled.  

 

Complainant’s further submissions 
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3.4 The complainant stated that the principal issue revolves around the 

initial and subsequent telephone calls made by Ms Lewis. He asserted 

that the changes made on the policy were based on the telephone calls 

initiated by Ms Lewis from the second respondent on 2 and                  

3 December 2013. This was contrary to his written instruction on         

18 November 2013. He indicated that he needs written transcripts of 

the voice recordings from the second respondent as the details thereof 

would shed light on the nature and intent of the phone calls. It will also 

eliminate any ambiguity on the matter, highlight the pressure marketing 

involved and coercive nature of the phone calls and highlight the 

misleading and incorrect information given by Ms Lewis. 

 

3.5 The complainant submitted that Ms Lewis, as an agent or consultant of 

the second respondent, acted illegally in advising Mrs Kalidas to move 

her investment portfolio to the Max Investment Platform as the second 

respondent’s agents, consultant or employees are not allowed to give 

advice to clients on investment portfolios. Further, the second 

respondent did not take full cognisance of the entire conversation 

between Mrs Kalidas and Ms Lewis and selected parts of the 

conversation as justification for the telephonic instruction. 

 

[4] RESPONSE 

 

4.1 The second respondent apologises for the unsatisfactory service 

experienced by the complainant and wishes to offer the assurance that 

this is not the standard of service that it offers. It confirmed that the 

FlexiPension policy commenced on 1 January 1992 subject to a 

retirement date of 1 January 2011. A single premium of R43 294.00 

was paid for the policy and the funds were invested in the Smoothed 

Bonus Portfolio. It asserted that it received a policy acceptance 

document on 8 December 2010 and 25 January 2012 from the 

complainant to extend the policy term to 1 January 2012 and 1 January 

2013 respectively. It stated that these instructions were executed.  
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4.2 It submitted that on 28 November 2013, it received a further instruction 

to extent the policy term to 1 January 2015 and requesting the funds to 

be invested in the Smoothed Bonus Portfolio. A note was added to its 

Automated Workflow Distribution (“AWD”) system by Ms Lewis on        

3 December 2013, confirming that the maturity date should be 

extended and that the funds should automatically be transferred to the 

Max Investment Platform. This was based on a telephone call between 

the complainant and Ms Lewis. However, it contended that this 

telephone instruction was not executed in its entirety due to the fact 

that when the funds were transferred to the Max Investment Platform, 

they were invested in the Secured Money Market Fund instead of the 

Smoothed Bonus Portfolio. An endorsement dated 4 December 2013 

was sent to Mrs Kalidas confirming that the policy’s maturity date was 

extended to 1 January 2015. This was based on the instruction 

received on 28 November 2013.  

 

4.3 The second respondent indicated that it sent another endorsement 

dated 19 December 2013 reflecting that the retirement date of the 

policy was 1 January 2014. This was in cancellation of the previous 

letter that was sent and was based on a telephone instruction received 

on 3 December 2013. It stated that as from 1 April 2014, a 

rationalisation ruling indicated that term extensions of policies were not 

allowed and therefore, it could no longer adhere to the complainant’s 

request to extent the policy term in the same investment portfolio. It 

submitted that a client would be advised to extent a policy contract by 

way of the Max Investment Platform as it offers an open-ended term. It 

indicated that it sent a letter to Mrs Kalidas on 2 April 2014 informing 

her about the maturity date and the process to be followed. The second 

respondent stated that when the FlexiPension policy matured, the 

proceeds of R514 755.81 (R509 708.04 + interest of R5 047.77) were 

automatically reinvested in the Max Investment Platform on 1 April 
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2014. The funds were invested in the Secured Money Market Life Fund 

and the opening balance as at 4 April 2014 was R514 755.81. 

 

4.4 The second respondent submitted that Mrs Kalidas was informed 

regarding the changes to the policy in a letter that was sent on           

19 May 2014. On 3 March 2015, the complainant raised various 

concerns about the policy. The complainant queried the administration 

costs, internal rate of return and responses sent to him. On 5 May 

2015, it sent an electronic mail to the complainant informing him that 

the values provided by its actuarial department are being checked and 

stated as follows: 

 

“This means we will place you in the position you would have been if your 

wife’s policy was transferred into the correct fund.”  

 

4.5 The second respondent indicated that the matter was referred to its 

actuarial department after the complainant did not agree with its 

response. The actuarial department indicated that the funds were 

calculated taking into account the term of the FlexiPension contract 

being extended, the bonus declarations for 2013 and 2014 of 17.5% 

and 14.5% respectively and the new Smoothed Bonus interim rate of 

6.5% from 01 January 2015. The unit adjustment amount of             

R50 730.17 is the value that Mrs Kalidas would have had if the funds 

were invested in the Smoothed Bonus Portfolio as from 1 January 2014 

to 7 May 2015 instead of the Secured Money Market Fund. On 18 May 

2015, the complainant was informed that a correction was made on the 

policy and that the funds are now invested in the Smoothed Bonus 

Portfolio.  

 

4.6 The second respondent stated that the complainant was informed on 

18 September 2015 regarding the request for the extension of the 

policy and growth of the funds as follows: 

 

 R509 708.04 – 01/01/2014 (maturity value); 
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 R514 755.81 – 02/04/2014 (transferred to Max) – this was with a 

claim adjustment amount based on similar returns to a Money Market 

account; 

 R543 485.90 – 08/04/2015 – Funds were then invested in the 

Smoothed Money Market Fund from 02/04/2014 to 08/04/2015 when 

it was switched out and placed into the Smoothed Fund; 

 The funds were in the Smoothed Fund for a month before unit 

correction was done; 

 R596 754.92 – 07/05/2015 – actuarial did a calculation to correct the 

funds as if they had remained in the Smoothed Fund from 

01/01/2014 to 07/05/2015. The difference added was R50 730.17; 

 R608 189.58 – 02/09/2015 – current value of the investment. 

 

4.7 The above information reflects that the policy matured at R509 708/04 

on 1 January 2014 and after the correction on 07 May 2015 (16 months 

later), the value was R596 754.92. This represents R87 046.88 in 

returns experienced during this time.  

 

4.8 The second respondent submitted that Mrs Kalidas has been placed in 

the same position she would have been if the policy term was extended 

on the FlexiPension contract on 1 January 2014. A unit injection of   

R53 269.02 was credited to the Max Investment to ensure this and it 

included bonuses earned on the Flexi platform. It asserted that in total 

Mrs Kalidas’s portfolio experienced an increase of R79 460.26       

(R50 730.17 + R28 730.09). The amount of R28 730.09 is the 

difference between the value of R543 485.90 as at 8 April 2015 less 

the amount of R514 755.81 that was transferred on 1 April 2014. It 

indicated that the annual benefit statements and investment statements 

sent to Mrs Kalidas from 2010 to 2016 provided her with detailed 

information about her policy.  

4.9 The second respondent concluded that it is offering an additional 

amount of R2 500.00 to the complainant as compensation for 

inconvenience caused. It also wishes to extend an apology to the 

complainant for the mistake that was made. It attached a settlement 
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document that the complainant needs to sign as acceptance of the 

offer.  

 

4.10 As regards the Max Investment Contract: 17109088, the second 

respondent indicated that it matured and the proceeds of R514 755.81 

(R509 078.04 equals the maturity value + R5 047.77 equals interest) 

were automatically reinvested into the Max Investment contract on       

1 April 2014.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

5.1 The first issue for determination is whether or not the respondents 

acted negligently and contrary to the complainant’s instruction when it 

transferred the FlexiPension contract to the Max Investment Platform. 

The second issue is whether or not Mrs Kalidas is entitled to be 

compensated for inconvenience and frustration in resolving the matter. 

 

The Investment of the complainant’s funds and the fund rules 

 

5.2 A fund, its legal status, and the rights and obligations of its members, 

are governed by the rules of the fund, relevant legislation and the 

common law (see Tek Corporation Provident Fund and Others v 

Lorentz 1999 (4) SA 884 (SCA) at 894 B-C and section 13 of the Act).  

 

5.3 Rule 5.2 of the first respondent’s rules deals with member’s choice 

regarding investment of funds and reads as follows: 

 

   “5.2 MEMBER’S CHOICE 

 

    (1) A MEMBER shall be entitled to choose the RETIREMENT ANNUITY 

and/or the underlying INVESTMENT PORTFOLIO in terms of the 

RULES. 
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    (2) … 

 

    (3) A MEMBER shall assume full responsibility for any choice made in 

terms of RULE 5.2(1) and the FUND, and BOARD MEMBER, any 

other official or employee of the FUND, the SPONSOR or any 

employee of the SPONSOR shall not be liable for any claim or 

damages suffered by the MEMBER or any BENEFICIARY arising 

from any investment made in an underlying INVESTMENT 

PORTFOLIO to the RETIREMENT ANNUITY chosen by the 

MEMBER. 

 

    (4) Notwithstanding the aforegoing, where the BOARD MEMBERS, in 

consultation with the SPONSOR decide that a specific type of 

RETIREMENT ANNUITY or any underlying INVESTMENT 

PORTFOLIO shall no longer be available for the purposes of the 

FUND, the following provisions shall apply in respect of a MEMBER 

whose benefit is provided in terms of the RULES: 

 

(a) The BOARD MEMBERS, in consultation with the SPONSOR, will 

advise the MEMBER of their decision and will provide the 

MEMBER with an alternative INVESTMENT PORTFOLIO. In this 

event the MEMBER’S existing RETIREMENT ANNUITY contract 

will be replaced by the FUND with another RETIREMENT 

ANNUITY contract chosen by the MEMBER…”   

   

5.4 It is common cause that Mrs Kalidas’s funds in the FlexiPension 

contract were initially invested in the Smoothed Bonus Portfolio as is 

evident from the policy contract. However, when she requested the 

term extension of the policy, the funds were automatically reinvested in 

the Secured Money Market Fund under the Max Investment Platform 

on 1 April 2014. The submissions indicate that this was based on a 

telephone instruction dated 3 December 2013 in terms of which         

Mrs Kalidas requested the extension of the term of the policy to            

1 January 2014.  

 

5.5 It is clear from the submissions that Mrs Kalidas wished that her funds 

should remain invested in the same investment portfolio (the Smoothed 
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Bonus Portfolio) when she requested the extension of the policy term. 

The second respondent acknowledged that its agent or consultant,     

Ms Lewis, advised that the policy term could not be extended and the 

funds should automatically be transferred to the Max Investment 

Platform. This was based on the discussion between the complainant 

and Ms Lewis. However, it clear that an error was made in that the 

funds were invested in the Secured Money Market Fund instead of the 

Smoothed Bonus Portfolio. Further, the term of the policy was not 

extended as the second respondent could not do so since 1 April 2014 

following a prohibition on extension of policy terms. Thus, the policy 

term was not extended but the underlying investment portfolio was 

changed. 

 

5.6 The submissions indicate that Mrs Kalidas never instructed the second 

respondent to change the underlying investment portfolio on her policy. 

Thus, the change in this regard was done without her consent and was 

done on the basis of the advice by Ms Lewis. This is acknowledged by 

the second respondent. Therefore, the change of the underlying 

investment portfolio was contrary to the complainant’s initial instruction 

and the policy contract. It is also contrary to rule 5.2(4)(a) above as the 

change to the Max Investment Platform was not based on an 

investment choice by Mrs Kalidas. 

 

5.7 Therefore, the respondents acted contrary to their fiduciary obligation 

in relation to Mrs Kalidas’s investment by effecting changes on her 

policy that were not authorised.   

 

 

The claim for compensation 

 

 5.8 The complainant claims compensation for the unauthorised change of 

Mrs Kalidas’s investment portfolio. The complainant bears the onus of 

proving on a balance of probabilities that the unauthorised change in 
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the investment portfolio in this regard was made, the change was made 

negligently and unlawfully and that Mrs Kalidas suffered financial loss 

as a result (see Dirkse v Lifecare Group Holdings Provident Fund 

[2001] 8 BPLR 2345 (PFA)).    

 

5.9 It is common cause that an error was made when Mrs Kalidas’s 

underlying investment portfolio was transferred to the Secured Money 

Market Fund on the Max Investment Platform. This is acknowledged by 

the second respondent as it undertook to put Mrs Kalidas in the same 

position she would have been if an extension was done on the 

FlexiPension contract on 1 January 2014. An amount of R53 269.02 

was credited to the Max Investment contract to ensure this, which 

includes bonuses earned on the FlexiPension contract. The second 

respondent is also offering the complainant compensation in the 

amount of R2 500.00 for inconvenience in addition to an enhancement 

of R50 730.17. 

 

5.10 This Tribunal engaged the services of an independent actuary to 

determine if Mrs Kalidas suffered any financial loss following the 

change in the investment portfolio. The actuary calculated the policy 

value having regard to what the value would have been had the fund 

remained invested in the Smoothed Bonus Portfolio from 1 January 

2014 to 1 January 2015 and the value after the change to the Max 

Investment Platform from 1 January 2015 to 7 May 2015. He provided 

the following information on the fund value from 1 January 2014 to       

7 May 2015: 

 

 

Date Event Benefit amount 

2014/01/01 Maturity date R509 708.04 

2014/04/04 Transferred to Max Investment 

Platform: Money Market Portfolio 

R514 755.81 

2015/04/08 Transferred to Smooth 

Performance Portfolio 

R543 485.90 
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2015/05/07 Before correction enhancement R546 024.75 

2015/05/07 After correction enhancement R596 754.92 

2016/03/12 More recent value R637 898.64 

 

 5.11 The actuary indicated that the complainant earned net returns of 5.58% 

before the enhancement and 12.77% after the enhancement, with 

average inflation of 5.84%. The second respondent indicated that 

bonuses of 14.5% and 6.5% were declared during the period 1 January 

2014 to 7 May 2015 on the Smoothed Bonus Portfolio and the Max 

Investment Platform. Thus, the actuary stated that the methodology 

adopted to calculate the corrective enhancement is based on sound 

actuarial principles. 

 

5.12 As regards the claim for compensation for inconvenience, the second 

respondent is offering the complainant an amount of R2 500.00 for 

inconvenience. This is in addition to the enhancement that was 

credited to Mrs Kalidas fund value. This Tribunal is satisfied that the 

amount offered as compensation for inconvenience is reasonable in 

the circumstances. However, the respondents should ensure that their 

call centre agents are knowledgeable in matters of this nature in order 

to avoid these kinds of occurrences. 

 

5.13 Therefore, in light of the submissions, this Tribunal is satisfied that    

Mrs Kalidas did not suffer any financial loss as a result of the change in 

her underlying investment portfolio. The complainant failed to establish 

before this Tribunal that Mrs Kalidas is entitled to more money than the 

amount offered to correct the error (see Pillay v Krishna 1946 AD 946 

at 951).   

 

[6] ORDER 

 

1. In the result, the complaint cannot be upheld and is dismissed.  
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SIGNED IN PRETORIA ON THIS 19TH DAY OF OCTOBER 2016 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

Section 30M Filing: High Court 

No legal representation 

 

 


