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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 OF 1956 (“the Act”): PA LAUBSCHER (“complainant”) v ESKOM 

PENSION AND PROVIDENT FUND (“respondent”). 

 

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the transfer of the complainant’s deferred 

pension. 

 

1.2 The complaint was received by this Tribunal on 26 October 2012. A letter 

acknowledging receipt thereof was sent to the complainant on                   

20 November 2012. On the same date, a copy of the complaint was 

dispatched to the respondent affording it an opportunity to file a 

response by 20 December 2012. On 19 December 2012, a response 

was received from the respondent. On 14 January 2013, a reply to the 

respondent’s response was received from the complainant. On 21 May 

2013, further submissions were received from the respondent.  
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1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter.  

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant was employed by Eskom Holdings (Pty) Ltd (“Eskom”) 

as a legal advisor from 23 January 1984 until December 1998. He 

became a member of the respondent by virtue of his employment.  

   

2.2 Upon exit from the respondent, a withdrawal benefit became payable to 

the complainant. In terms of the respondent’s rules, the complainant had 

to elect either to take his fund credit as a cash lump sum or defer it to the 

respondent’s deferred pension scheme. The complainant elected the 

latter option on condition, inter alia, that it was irrevocable. The 

complainant accepted the conditions in writing.  

 

2.3 The introduction of section 14A and section 14B of the Act which came 

into effect on 7 December 2001 ended the practice of paying differential 

benefits to fund members conditional upon their exit event. This meant 

that members on exiting the fund were now entitled to minimum benefits 

and could no longer forfeit part of their fund credit accumulated from 

employer contributions. When making his election in 1998, the 

complainant sought to avoid the forfeiture of part of his fund credit as 

aforesaid.  

 

2.4  The complainant is currently employed by Mondi Limited and is now a 

member of Mondi Defined Contribution Pension Fund. In an attempt to 

take advantage of the changes in legislation, the complainant   

requested the respondent to transfer his deferred pension to his current 

defined pension fund or another investment vehicle on 16 January 2012. 

On 17 February 2012, the complainant’s request was declined. The 

complainant sent a written complaint to the respondent in terms of 
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Section 30A(1) of the Act on 24 July 2012. The respondent did not 

respond to the complainant’s letter and the complainant hereby lodges a 

complaint to this Tribunal. 

 

[3] COMPLAINT 

 

3.1 The complainant is aggrieved at the respondent’s refusal to transfer his 

deferred pension from its deferred pension scheme to his current defined 

contribution fund.   

 

  3.2 The complainant submits that he could not foresee the legislative 

changes brought by the Pension Funds Second Amendment Act and the 

option he exercised in 1998 was the only commercially viable one at the 

time. Whilst he appreciates the irrevocability of the option he exercised, 

the complainant contends that he should not be bound thereby in view of 

the changes in legislation.  

 

3.3 The complainant further submits that notwithstanding the respondent’s 

rules, Eskom employees who took voluntary retirement packages were 

allowed to withdraw their full fund credits and Eskom possibly 

compensated the respondent for the loss it incurred as a result. The 

complainant submits that he is not certain of the veracity of this 

allegation. However, should it be true, the complainant submits that the 

differentiation would be unfair.  

 

3.4  The complainant submits that during the final years of his employment 

with Eskom he acted as a legal advisor to the respondent and became 

privy to its investment strategies. As a result, he was satisfied with the 

growth prospects of his deferred pension. However, he has noticed a 

progressively poor growth in the respondent’s returns compared to other 

investment vehicles.  

 



 

 

4 

3.5 The complainant hastens to point out that this complaint is not about the 

investment performance of the respondent, but rather about being forced 

to remain as a deferred pensioner in the respondent’s deferred scheme.  

 

3.6  The complainant further submits that the respondent’s deferred pension 

is a defined contribution scheme. Therefore he bears the full investment 

risk whilst he has no say on how his funds are being invested. The 

investment decisions vest with the respondent’s board of management 

which can declare a zero interest rate in any given year, if it so chooses.  

 

3.7  The complainant further submits that the respondent’s deferred 

pensioners  are treated differently from active members in that, the latter 

members bear no investment risk as they belong to a defined benefit 

dispensation. Accordingly, active members’ retirement benefits are 

guaranteed whereas deferred pensioners rely on the board of 

management to declare interest on their values. The complainant 

reasons that this differentiation is unfair and to the extent that the 

respondent’s rules sanction it, they are equally unfair.  

 

3.8  The complainant submits that the respondent’s reliance on its rules in its 

refusal to accede to his request to transfer out of the deferred scheme is 

disingenuous as the respondent has the prerogative to amend its rules. 

 

3.9  The complainant further submits that an inference is inescapable that the 

respondent has a perverse incentive in keeping deferred pensioners 

captive in the deferred scheme. The incentive being that the deferred 

pension scheme generates enough returns for the respondent to keep its 

pension promise to the defined benefit pension fund members while it 

allocates a discretionary rate of return to the deferred pensioners.  

 

3.10  The complainant submits that but for the foregoing assertions, there is 

no downside for the respondent to allow the deferred pensioners out of 

the fund.   
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3.11  Accordingly, the complainant requests this Tribunal to compel the 

respondent to allow him to transfer his deferred pension to his current 

pension fund or an investment vehicle of his choice, alternatively the 

rules of the respondent be amended to allow the transfer.  

 

Further submissions  

 

3.12  The complainant reiterates that the law has substantially changed since 

the promulgation of the Pension Funds Second Amendment Act, 2001. 

The choice he made under the old dispensation was the only one that 

made commercial sense at the time.  

 

3.13 The complainant asserts that his question about the compensation that 

was paid to the respondent by Eskom following the withdrawal of full 

actuarial values by retrenched employees was not answered by the 

respondent in its response to his complaint.  

 

3.14 The complainant points out that his request for the board minutes 

wherein interest was declared from 2009 was ignored.  

 

3.15 The complainant submits that although he has not seen the full set of the 

respondent’s rules upon which the respondent relies, the extracts he has 

seen do not show that the trustees do not have discretion or authority to 

allow the transfer. 

 

3.16 The complainant further submits that the following allegations were not 

disputed by the respondent in its response; 

 

 The trustees have discretion to determine the annual interest rate of 

the deferred pension scheme. 

 

 The returns of the respondent are not as good as other investments in 

the market.  
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 Active members and deferred pensioners are treated differently.  

 

 There may be a perverse incentive to force deferred pensioners to 

remain in the fund.  

 

3.17 The complainant submits that these undisputed allegations should be 

accepted and a ruling be made accordingly 

 

 

[4] RESPONSE 

 

4.1 Its response, the respondent submits that its refusal to transfer the 

complainant’s deferred pension benefit is in accordance with its rules, 

the relevant portions of which are fully quoted below. 

 

4.2  The respondent is a hybrid fund in that its deferred pension scheme is a 

defined contribution whereas its active members belong to a defined 

benefit. The respondent is not underwritten by the employer and is not 

based on the balance of costs principle.  

 

4.3  As a pension fund organisation registered in terms of the Act, all its 

members are bound by its rules in terms of section 13 of the Act. 

 

4.4  In respect of the deferred scheme the rules of the fund do not confer 

discretion on the trustees to allow a transfer out of the scheme before the 

deferred pensioner attains the age of 55.  

 

4.5  The options exercised by members on resignation must be exercised 

with all their attendant requirements. In the instant case, the complainant 

chose to defer his pension benefit. Upon deferring his pension benefit, 

the complainant agreed in writing to the irrevocability of his option which 

was a condition of deferring.  
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4.6  The respondent is a separate legal entity and has no role on how Eskom 

structures its retrenchment packages.  

 

4.7  The respondent has put in place a prudent investment strategy in terms 

of its Investment Policy Statement. The respondent’s asset base has 

increased over the years owing to its investment strategy, subject to the 

fluctuations of the financial markets as influenced by world events.  

 

4.8   Accordingly, the respondent prays that the complaint be dismissed as 

the complainant exercised his option knowing that it was irrevocable. 

 

Response to further submissions.  

 

4.9  The respondent submits that the amendment in the Act which allowed 

the payment of the minimum individual reserve has no bearing on the 

option which the complainant exercised prior to its promulgation.  

 

4.10  His benefit is calculated in terms of a formula which entails a refund of 

his contributions plus 4% interest of each completed year of service. This 

formula does not take into account the employer contributions.  

 

[5] DETERMINATION AND REASONS THEREFOR  

 

5.1 What falls to be determined is whether or not the respondent’s rules are 

unreasonable to the extent that they prohibit a transfer out of the 

respondent’s deferred pension scheme before a deferred pensioner 

attains the age of 55. If so, whether the rules are liable to be amended. 

 

5.2 The payment of any benefit that is due to a member of a fund is        

 regulated by the fund’s rules (see Tek Corporation Provident Fund  & 

Another v Lorentz [2000] 3 BPLR 227 (SCA) at 239D-E) and the Act. 

 

5.3  Rule 30(2) of the respondent provides as follows: 
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 If a MEMBER becomes entitled to a benefit in terms of this RULE, he may elect 

instead that the BOARD shall pay him an amount not exceeding the amount 

which can be taken as a tax-free withdrawal benefit in terms of the Income Tax 

Act, and that the balance of the actuarial value in respect of his SERVICE, as 

determined by the ACTUARY be deemed to be a voluntary contribution made 

by him on the date of leaving the SERVICE” 

 

   5.4   Rule 18(7) in turn provides as follows: 

 

 “A former MEMBER who has made an election in terms of rule 28, 29, or 30 

and who has attained the age of 55 may elect to receive in cash not more than 

one-third of the amount of the voluntary contributions accumulated with interest 

and bonus in terms of subsection (2) mutatis mutandis. The balance shall be 

utilised to provide him with a PENSION on conditions determined by the 

BOARD on the advice of the ACTUARY. If he dies before such amount has 

been utilised, it shall be used by the BOARD to provide benefits for his 

dependants subject to the provisions of section 37C of the ACT” 

 

 5.5 In the instant case, the complainant is aggrieved at the respondent’s 

refusal to allow him to transfer out of its deferred pension scheme before 

he attains the age of 55. The respondent cites its rules as set out above 

for its refusal to allow the complainant to transfer out. However, the 

complainant has already attained the age of 55 and is currently 58. 

Therefore an exposition on this complaint in its current formulation is an 

academic exercise.  

 

 5.6 On a proper construction of the complaint, after the complainant attained 

the age of 55 he became entitled to withdraw one-third of his deferred 

pension benefit in cash. The two-thirds would remain in the respondent 

for the complainant to purchase a pension. However, the complainant 

wants to be allowed to withdraw the full benefit and transfer it to his 

current pension fund notwithstanding the rules of respondent militating 

against that proposition. Alternatively, the complainant wants the rules of 

the respondent to be changed in order to allow the transfer of his full 

benefit.  
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 5.7  The binding force of a pension fund organisation’s rules has a statutory 

underpin as set out in paragraph 5.2 above. It is therefore incorrect for 

the complainant to cast doubt on the respondent’s bona fides in acting in 

accordance with its rules. The complainant’s contention that the 

respondent must allow his transfer contrary to its rules falls to be rejected 

outright.    

 

 5.8  What remains to be considered is whether or not the rules of the 

respondent are unreasonable to the extent that they prohibit the transfer 

of the complainant’s full pension benefit to an investment vehicle of his 

choice. The complainant contends that this question must be answered 

in the affirmative and as such the rules of the respondent must be 

amended. The complainant sets forth various reasons for this contention.  

 

 5.9  He submits that at the time of his resignation from Eskom, the Pension 

Funds Second Amendment Act was not in place. As a result, had he 

withdrawn from the respondent he would have forfeited part of his fund 

credit which flows from the employer contributions. As a result, he opted 

for the only commercially viable option, i.e to defer his pension benefit 

into the respondent’s deferred scheme. He submits that he could not 

have reasonably foreseen that legislation would later change to allow the 

withdrawal of a full benefit. Therefore the rules of the respondent should 

not still be binding on him. It is the complainant’s further submission that 

the rules of the respondent are prejudicial in that he is prohibited in terms 

thereof from transferring from the deferred pension whilst he bears the 

full investment risk, with the deferred pension being a defined 

contribution scheme.  

 5.10  The complainant’s foregoing submissions are premised on an incorrect 

interpretation of the Pension Funds Second Amendment Act, 2001 as 

the respondent correctly points out. The amendment does not allow 

members to reverse agreements they entered into prior to its 

promulgation. On the contrary, section 14B of the Act makes provision 
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for, inter alia, the full vesting of the members’ benefits if they exit the fund 

before normal retirement. In the case of the respondent’s rules, the 

implication of the amendment is the removal of the inducement for 

members to defer their benefits on withdrawal if they do not wish to. As 

the respondent correctly points out, the complainant had an election not 

to defer his benefit but to take it as a cash lump sum when he resigned 

from Eskom. In that case he would have forfeited the employer portion of 

his fund credit as a matter of law as it stood at the time. The respondent 

sought to soften the harsh effects of the legislation by way of its deferred 

pension scheme. The contention by the complainant that he was 

presented with a putative option is therefore misplaced. 

 

 5.11 Further, the complainant contends that this Tribunal should find in his 

favour based on the averments the respondent has failed to dispute. 

However, the complainant’s averments are effectively a comparison 

between the essential features of the defined contribution and the 

defined benefit dispensation. These differences are inherent in the 

nature of the two dispensations. Therefore the complainant’s reliance 

thereon for his argument cannot succeed.   

 

 5.12 As the respondent correctly points out, the conditions attached to 

deferring his benefit were within the knowledge of the complainant before 

he signed a form indicating his irrevocable intention to defer. The 

complainant confirms this assertion by stating that when he deferred his 

benefit he made an informed decision using his knowledge of the 

respondent’s investment strategy he gained in his capacity as the 

respondent’s legal advisor. It would therefore go a long way in 

undermining the sanctity of contract were this Tribunal to compel the 

respondent to allow the transfer.  

 

 5.13 The complainant’s submissions about the differential treatment between 

Eskom’s retrenched employees and those who resigned has no basis in 

fact. By his own admission, the complainant is not sure of the veracity of 
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his allegation in this regard. Therefore these allegations should not stand 

as they amount to speculation.   

 

 5.14 In the circumstances, this Tribunal is not persuaded that there is no 

downside for the respondent to allow the transfer of his differed benefit to 

an investment vehicle of his choice. The rules of the respondent are 

binding both on the respondent and the complainant. It would lead to an 

administrative nightmare were the rules of the fund to be susceptible to 

an amendment every time a member wants to secure a hitherto 

unforeseen investment advantage.  

 

 

 [6] ORDER 

 1.  In the result, this complaint cannot succeed and is hereby dismissed.  

    

 

DATED AT PRETORIA ON THIS 10TH DAY OF JULY 2013 

 

 

        

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

    

Section 30M filing: High Court filing   

  Parties: Unrepresented 

 

 

 

 


