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Dear Sir, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): RR MCGLOUGHLIN (“complainant”) v LIFESTYLE 

RETIREMENT ANNUITY FUND (“first respondent”) AND LIBERTY GROUP 

LIMITED (“second respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the refusal of the first respondent to pay a 

death benefit due to minor children into a testamentary trust 

established in terms of a will. 

 

1.2 The complaint was received by this Tribunal on 4 May 2016. A letter  

 

acknowledging receipt of the complaint was sent to the complainant on 

11 May 2016. On the same date, the complaint was dispatched to the 

respondents requesting them to file their responses by 13 June 2016. 

On 8 June 2016, a response was received from the second respondent 

on behalf of the first respondent. This Tribunal received a reply from 
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the complainant on 31 June 2016. No further submissions were 

received from the parties.  

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant was married to Mrs KN McGloughlin (“the deceased”) 

until they divorced on 23 October 2009. The parties entered into a 

divorce settlement agreement which was made an order of court. The 

deceased had two retirement annuity policies (Policy: 57277144600 

and Policy: 57102050700) with the first respondent. The deceased died 

on 22 April 2015 and was survived by the complainant and her two 

minor children from a previous marriage, namely, Isabel Karen Wygers 

and Rosemary Cecelia Wygers. The deceased had a will in which she 

stated that any benefit bequeathed to a beneficiary who is under the 

age of 18 at the time of her death, would devolve on the trustee of a 

testamentary trust to be established. The complainant was nominated 

as the guardian of the deceased’s minor children in terms of a will. 

 

2.2 Following the deceased’s death, a death benefit became payable to 

her beneficiaries in terms of section 37C of the Act. A total amount of 

R1 406 867.72 from the deceased’s retirement annuity policies became 

available for distribution as a death benefit. The board of the first 

respondent decided to allocate 50% of the death benefit to each of the 

deceased’s minor children.  

2.3 The refusal of the first respondent to pay the amount of the death 

benefit allocated to the deceased’s minor children into a testamentary 

trust in accordance with the wishes of the deceased form the subject 

matter of the complaint. 
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[3] COMPLAINT 

 

3.1 The complainant requests that the death benefit allocated to the 

deceased minor children be paid into a testamentary trust established 

for them in terms of the deceased’s last will.  

 

Complainant’s further submissions 

 

3.2 The complainant stated that he does not understand why the 

respondents refused to pay out the proceeds of the deceased’s 

policies. He submitted that since 2010 when the deceased was 

diagnosed with terminal cancer, he had provided for and cared for her 

minor children. He stated that this was done in their best interest and at 

his discretion. The complainant concludes that he is looking forward to 

a ruling by this Tribunal so that he can wind up the remaining estate of 

the deceased. 

 

[4] RESPONSE 

 

4.1 The second respondent submitted that the first respondent received a 

death claim, copy of the death certificate, marriage certificate, divorce 

order, proof of the complainant’s banking details  and a copy of the 

deceased’s identity document from the complainant on 19 May 2015. It 

stated that on 27 May 2015, it advised the complainant that the 

deceased had retirement annuity policies and in order to assess the 

claim it needed the deceased’s last will and testament, divorce 

settlement agreement and marriage certificate. It submitted that it 

received the requested documents on 3 June 2015 and the divorce 

settlement agreement was not provided. The divorce settlement 

agreement was only received on 8 July 2015 after several requests. 

 

4.2 Upon receipt of all the information, the first respondent established that 

the claimant statement was completed by the complainant as the 
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spouse of the deceased. The deceased had two children, namely, 

Isabel Karen Wygers born on 15 March 1999 (17 years) and Rosemary 

Cecelia Wygers born on 16 July 2000 (16 years). The deceased had a 

will which states that any benefit bequeathed to a beneficiary who was 

under the age of 18 years at the time of her death, would devolve on 

the trustees of a testamentary trust to be established. The will also 

states that the trust would terminate when a beneficiary reaches the 

age of 18 years. The first respondent also established that no 

maintenance was payable to the deceased. However, the deceased’s 

former spouse from a previous marriage, Mr P Wygers, was ordered to 

pay maintenance of R7 500.00 per month to each of the deceased’s 

minor children. 

 

4.3 The second respondent stated that upon the deceased’s death, a total 

amount of R1 406 867.72 from the deceased’s retirement annuity 

policies became available for distribution in terms of section 37C of the 

Act. The investigation indicated that the deceased was survived by 

three dependants as defined in section 1 of the Act, namely, the 

deceased’s two minor children and the complainant. The deceased 

nominated her two minor children as beneficiaries prior to her death. 

The second respondent stated that the trustees requested clarification 

regarding the biological relationship between the minor children and 

their father. On 17 July 2015, the first respondent received an 

electronic mail from Mr P Wygers, the biological father, who confirmed 

that the minor children were living with the complainant as their step 

father.  

 

4.4 The second respondent submitted that the trustees had regard to a 

range of factors such as the wishes of the deceased, the financial 

status of each dependant, their future earning capacity, the extent of 

their dependency, their ages, their relationship with the deceased and 

the amount available for distribution. The board initially decided to 

allocate 20% of the death benefit to Rosemary Cecelia Wygers and 
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80% to Isabel Karen Wygers. On 14 August 2015, the first respondent 

received correspondence from the complainant objecting to the 

decision taken by the board and suggested that the death benefit 

should be allocated on a 50/50 basis to the minor children. The 

trustees accepted the complainant’s concerns and changed the 

allocation to 20% to the complainant and 40% to each of the two minor 

children. The complainant objected again and the board decided to 

allocate the death benefit in equal shares of 50% to each of the minor 

chidden after taking into account the fact that the complainant had 

waived his rights to the death benefit. 

 

4.5 The second respondent stated that the complainant advised that the 

death benefits needed to be paid into a testamentary trust which was to 

be established. It indicated that despite several requests, the trust deed 

was only received on 5 February 2016 and it was a discretionary trust. 

The appointed trustees of a discretionary trust manage the trust funds 

and assets for the beneficiaries and the full decision making authority 

on whether to advance funds to one or more beneficiaries or to spend 

the funds on their behalf or even to remove or add beneficiaries. The 

second respondent submitted that the challenge with a discretionary 

trust is that there is no guarantee that the benefits allocated to the 

minor children will solely be used for their upkeep which was a cause 

of concern for the trustees. The trustees observed the following in 

respect of the trust deed presented: 

 

 The trust gave the “First Trustee” a very wide discretion to decide 

how to distribute or to handle moneys paid into the trust. 

 There was no single clause that was incorporated to the trust deed 

as confirmation that the moneys received from the retirement fund in 

respect of the two minor children will be used solely for them. 

 The trust deed did not provide how much and how frequently the 

moneys would be paid to or in respect of the two minor children. 

 The trust deed did not provide for a termination date.  
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4.6 The second respondent stated that the view of the trustees is that a 

non-discretionary trust is the better option as the trustees would simply 

be required to distribute the trust assets and income according to pre-

determined instructions. It contended that in the context of death 

benefits, this type of trust is always preferred as the trustees take 

comfort in that the benefit assigned to the minor children will solely be 

used for their upkeep.  

 

4.7 It submitted that on 24 March 2016, it reverted to the complainant and 

advised him that payment could not be made to the testamentary 

discretionary trust as the trustees took cognisance of the above 

mentioned factors. It stated that subsequent to the receipt of the 

complaint, it received an amended version of the trust deed. However, 

it stated that it has reviewed the contents of the amended trust deed 

and the board is still not satisfied that it will serve the purpose of 

section 37C as it exposes the portion of benefits allocated to the 

deceased’s minor children to some risk. The second respondent 

submitted that one of the conditions that the trustees consider in paying 

a death benefit into a trust is that the capital must be ring-fenced and 

that capital and income must vest to the beneficiary and may not be 

redistributed. There is a further concern that in the event of the death of 

a beneficiary prior to the expiry date of the trust, there is no guarantee 

that any remaining capital (including interest) will be paid to the 

deceased beneficiary’s estate. Therefore, the second respondent 

indicated that the trustees still maintain that the trust deed in question 

does not make it clear that the benefit from the fund assigned to the 

two minor children vests to them for their sole and exclusive benefit.  

4.8 The second respondent concluded that the trustees proposed to the 

complainant that the funds be paid to Standard Bank Executor Trust 

with an instruction to set-up a non-discretionary trust for the minor 

children. Alternatively, they recommended that the complainant 

arrange for the trust deed of the discretionary trust to be re-drafted 

using a non-discretionary trust template. It stated that the claim 
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proceeds have not yet been paid and it awaits the determination of this 

Tribunal before making payment. 

 

[5] DETERMINATION AND REASON THEREFOR 

 

 Introduction 

 

5.1 The issue that falls for determination is whether or not the refusal of the 

first respondent to pay the death benefit allocated to the deceased’s 

minor children in a discretionary testamentary trust is reasonable and 

justifiable.  

 

Payment of a death benefit 

 

 5.2 The payment of a death benefit is regulated in terms of section 37C of 

the Act which provides as follows:  

 

“37C Disposition of pension benefits upon death of member 

 

(1) Notwithstanding anything to the contrary contained in any law or in 

the rules of a registered fund, any benefit (other than a benefit 

payable as a pension to the spouse or child of the member in terms 

of the rules of a registered fund, which must be dealt with in terms of 

such rules) payable by such a fund upon the death of a member, 

shall, subject to a pledge in accordance with section (19)(5)(5)(i)  and 

subject to the provisions of section 37A(3) and 37D, not form part of 

the assets in the estate of such a member, but shall be dealt with in 

the following manner: 

 

(a) …  

 

(b) ...  

 

(bA) If a member has a dependant and the member has also 

designated in writing to the fund a nominee to receive the 

benefit or such portion of the benefit as is specified by the 

member in writing to the fund, the fund shall within twelve 
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months of the death of such member pay the benefit or such 

portion thereof to such dependant or nominee in such 

proportions as the board may deem equitable: Provided that 

this paragraph shall only apply to the designation of a nominee 

made on or after 30 June 1989: Provided further that, in 

respect of a designation made on or after the said date, this 

paragraph shall not prohibit a fund from paying the benefit, 

either to a dependant or nominee contemplated in this 

paragraph or, if there is more than one such dependant or 

nominee, in proportions to any or all of those dependants and 

nominees.” 

 

5.3 In this matter, it is common cause that the deceased was survived by 

the complainant and two minor children. The board of the first 

respondent exercised its discretion reasonably by allocating 50% of the 

death benefit to each of the deceased’s minor children (Isabel Karen 

Wygers and Rosemary Cecelia Wygers) as they were dependant on 

her. They also qualify as dependants as defined in section 1(a) of the 

definition of a “dependant’ in the Act. The complainant did not claim any 

dependency and there is an uncontested submission that he requested 

the board of the first respondent to allocate the death benefit to the 

minor children in equal shares of 50%. 

 

5.4 The issue is the mode of payment of the death benefit. The 

submissions indicate that the complainant requested the first 

respondent to pay the death benefit allocated to the minor children into 

a testamentary trust. Section 37C(2) of the Act regulates the mode of 

payment of death benefits.  It reads as follows: 

 

“(a)  For the purposes of this section, a payment by a registered fund for the 

benefit of a dependant or nominee contemplated in this section shall be 

deemed to be a payment to such dependant or nominee, if payment is 

made to-  

 

(i) a trustee contemplated in the Trust Property Control Act, 1998, 

nominated by-  
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(aa)  the member; 

(bb)  a major dependant or nominee, subject to subparagraph (cc); or 

(cc)  a person recognised in law or appointed by a Court as the 

person responsible for managing the affairs or meeting the daily 

care needs of a minor dependant or nominee, or a major 

dependant or nominee not able to manage his or her affairs or 

meet his or her daily care needs;  

 

(ii) a person recognised in law or appointed by a Court as the person 

responsible for managing the affairs or meeting the daily care needs 

of a dependant or nominee; or 

(iii) a beneficiary fund.” 

 

5.5 Section 37C(3) states that any benefit dealt with in terms of this 

section, payable to a minor dependant or minor nominee, may be paid 

in more than one payment in such amounts as the board may from 

time to time consider appropriate and in the best interests of such 

dependant or nominee.  

 

5.6 It common cause that the deceased indicated in her will that any 

benefit bequeathed to a beneficiary who was under the age of 18 at the 

time of her death would devolve on the trustees of a testamentary trust 

to be established. However, it should be noted that the board is not 

bound by a will or a nomination form completed by the deceased. The 

contents of a will or nomination form merely serve a guide to the 

trustees in the exercise of their discretion (see Mashazi v African 

Products Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W) 

at 3706 A-B). Further, in terms of section 37C(1) of the Act the death 

benefit does not form part of the deceased’s estate and as such cannot 

be subject to the provisions of a will. Section 37C(3) of the Act clearly 

gives the trustees a discretion to determine the appropriate mode of 

payment having regard to what is in the best interest of a minor 

dependant. The board of a fund is entitled to assess any mode of 

payment selected by the deceased to determine if it serves the 
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purpose of section 37C of the Act and in particular the best interest of a 

minor child. 

 

5.7 The best interests of minor children is paramount and prevail over all 

other considerations as it has been held in a number of decisions (see 

Fletcher v Fletcher 1948 (1) SA 130 (A) at 135. What is actually in the 

best interests of a child is obviously a question of fact in each case. In 

this matter, this requires an assessment of the testamentary trust that 

was set-up for the deceased’s minor children in terms of a will. 

 

5.8 The board of the first respondent assessed the trust deed that was 

established for the minor children in terms of the deceased’s will. The 

trust deed clearly gives the appointed trustees a wide discretion to 

manage the trust funds in relation to how to spend the funds and make 

payments, to remove or even add beneficiaries. The trust deed does 

not provide how much and how frequently the moneys would be paid to 

the beneficiaries. It also does not provide a termination date. This 

appears, inter alia, on clauses 6.1 to 6.3 of the trust deed that was 

presented by the complainant to the respondents. Further, the trust 

deed is a discretionary trust as it gives its trustees a very wide 

discretion as to how to manage the funds in the trust. This is opposed 

to a non-discretionary trust that requires the trustees to distribute the 

assets and income according to pre-determined instructions. The board 

of the first respondent was reasonable and justified in its apprehension 

that the death benefit allocated to the minor children may not be used 

solely for their benefit or in their best interests having regard to the 

extent of powers granted to the trustees. 

5.9 Although the submissions indicate that the complainant amended the 

initial trust deed, there is an uncontested submission that it still 

exposes the benefit allocated to the minor children to some risk. The 

second respondent stated that the amended trust deed does not 

provide for the ring-fencing of the capital amount and there is no 

guarantee that the capital and income from it vests in the beneficiary 
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and cannot be redistributed. There is also a further concern that in the 

event of death of a beneficiary prior to the expiry date of the trust, there 

is no guarantee that the remaining capital (plus interest) will be paid to 

the deceased beneficiary’s estate. Thus, it proposed that a non-

discretionary trust be established or the amount be paid to Standard 

Bank Executor Trust with an instruction to set-up a non-discretionary 

trust for the minor children. In terms of section 13 of the Trust Property 

Control Act 57 of 1988, a trust instrument which brings about 

consequences which in the opinion of the court the founder of a trust 

did not contemplate or foresee and which, inter alia, prejudices the 

interests of beneficiaries, may, on application by the trustees or any 

person with interest, be amended. 

 

5.10 The submissions indicate that the board of the first respondent 

exercised its discretion reasonably in refusing to pay the death benefit 

allocated to the minor children into a discretionary trust. This is due to 

the fact that it cannot guarantee that the benefit would be used for the 

benefit of the minor children and the complainant did not provide any 

evidence to the contrary. The board took into account relevant factors 

and did not fetter its discretion in arriving at its decision. Thus, the 

complainant must either apply for an amendment of the trust deed or 

establish a non-discretionary trust that guarantees the interests of the 

minor children and does not give the trustees a wide discretion 

regarding the use of the funds in the trust. In the event that the 

complainant fails to establish a non-discretionary trust, the death 

benefit allocated to the minor children should be paid into a beneficiary 

trust that satisfied the trustees’ requirements.  

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows: 

 

 6.1.1 The decision of the board of the first respondent in refusing to 

pay the amount of the death benefit allocated to the deceased’s 
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minor children into a discretionary trust is reasonable and 

justifiable; 

 

 6.1.2 The complainant is ordered to amend the trust deed or 

establish a non-discretionary trust that guarantees the interests 

of the deceased’s minor children and submit it to the first 

respondent within seven weeks of this determination;  

 

 6.1.3 The first respondent is ordered to pay the amount of the death 

benefit allocated to the minor beneficiaries of the deceased into 

the non-discretionary trust established or as amended within 

two weeks of receiving the trust deed from the complainant; 

and 

 

 6.1.4 In the event that the complainant fails to amend the trust deed 

or establish a non-discretionary trust, the first respondent is 

ordered to pay the death benefit into a beneficiary trust that 

meets its requirements. 

 

 

DATED AT PRETORIA ON THIS 13TH DAY OF SEPTEMBER 2016 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  

 

   

Section 30M Filing: High Court  

Parties unrepresented   

 

 

 


