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Dear Madam,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): NP MDAKANE (“complainant”) v SABC PENSION FUND 

(“first respondent”) AND SANLAM LIFE INSURANCE LIMITED (“second 

respondent”) 

 

[1] INTRODUCTION 

 

1.1  The complaint concerns the payment of a spouse’s and children’s 

pension.  

 

1.2 The complaint was received by this Tribunal on 2 April 2013. A letter 

acknowledging receipt was sent to the complainant on 9 April 2013. On 

the same date, the complaint was forwarded to the respondents to file 

their responses by 9 May 2013. Responses were received from the 

respondents on 22 April 2013 and 7 May 2013.  These responses were 

forwarded to the complainant on 25 April 2013 to file further submissions 

if she wishes to do so. No further submissions were received from the 

parties.     
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1.3 After considering all the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the mother of the two minor children of the late Mr TA 

Makhanya (“the deceased”), who passed away on 18 June 2012. The 

deceased was employed by the South African Broadcasting Corporation 

Limited (“SABC”) until 18 June 2012. He was a member of the first 

respondent by virtue of his employment. 

 

2.2 Following the death of the deceased, a spouse’s and children’s pension 

became payable to an eligible spouse and qualifying children in terms of 

the rules of the first respondent.    

 

[3] COMPLAINT 

 

3.1 The complainant states that the board pays a spouse’s pension to Ms SN 

Nene as well as children’s pensions to Ms Nene’s two children only, 

whilst the deceased had three more children with her. She avers that    

Ms Nene failed to advise the board that there were other children of the 

deceased and as a result, her children are the only ones who are 

benefiting whilst the complainant’s children are not. The complainant 

further states that Ms Nene was not married to the deceased and 

therefore, is not eligible to receive a spouse’s pension.       

 

3.2 Therefore, the complainant seeks an order directing the first respondent 

to stop paying the spouse’s pension to Ms Nene and pay the children’s 

pension to all the deceased’s five children. 

  

[4] RESPONSE 
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 First respondent 

 

4.1 The first respondent confirmed the background facts as summarised in 

paragraph 2 above. The first respondent submits that the applicable rule 

of its rules dealing with a spouse’s pension payable upon the death of a 

member before his or her retirement is Rule 6.1(c) provides as follows: 

 

   “(1) In Service prior to the Normal Retirement Date 

 

 On the death of a Member prior to his Normal Retirement Date and 

while he is an Employee, the Fund shall pay:  

 

(a) …; 

 

(b) …; 

 
(c) in the case of a Member who is not a Fixed Member and who 

leaves a Eligible Spouse, an annual pension in respect of the 

surviving spouse, equal to two thirds of the Expected Pension; 

 
(d) – (e)  …”    

 

4.2 The first respondent submitted that to qualify for the spouse’s pension, 

the deceased must therefore, leave an eligible spouse. An eligible 

spouse is defined in the rules as follows:  

 

 ““ELIGIBLE SPOUSE” shall mean a person who, at the date of the Member’s 

or Pensioner’s death, was either: 

 

(a)  the legal spouse of the Member or the Pensioner; or 

(b)  the Member’s or Pensioner’s partner: 

 

(i) in a union according to customary law or in a union recognised 

as a marriage under any religion; or 

 

(ii) in a relationship of at least two years duration where the 

partners, who may be persons of the same or the opposite sex, 
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have cohabited for that period and have shared a reciprocal 

duty of support; or  

 

     (C)     the Member’s or Pensioner’s previous legal spouse or partner who                      

is still financially dependent upon the Member or Pensioner; 

   

  provided that 

 

      (aa) such person, in the case of a Pensioner, was a person as 

specified above when he became a Pensioner; and 

 

      (bb) the Member or Pensioner has notified the Fund of the 

existence of such an Eligible Spouse prior to the date upon 

which a benefit becomes due from the Fund; and 

 

      (cc) the Trustees may direct that more than one person may be 

regarded as an Eligible Spouse. In such case, the total 

benefits payable to such persons shall be equal to the benefit 

which would have been payable to one Eligible Spouse.”      

 

4.3 The first respondent further submitted that following its investigation it 

was able to establish and confirm that: 

 

• Ms Nene was living with the deceased since 2001 until the date of his 

death; 

 

• The deceased was supporting Ms Nene and the two children born from 

their relationship; 

 
• Ms Nene took out a policy of insurance as late as 20 March 2012 in which 

the deceased is reflected as being her spouse; and 

 

• Ms Nene provided the Fund with a copy of a lease agreement, in relation to 

the property which was being occupied by the deceased and herself at the 

time of his death, in which Ms Nene is reflected as being an occupant 

together with the deceased.  

 

4.4 According to the first respondent, having considered all the factors it was 

able to obtain, the board was satisfied that Ms Nene was indeed a 
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qualifying spouse as defined in the rules of the first respondent. The 

complainant has to date provided no evidence to it or this Tribunal which 

supports her argument that Ms Nene should not be regarded as being an 

eligible spouse. The only reason which the complainant has provided in 

this complaint as to why Ms Nene should not receive a spouse’s pension 

is because she was not married to the deceased. As is evident from the 

definition of an eligible spouse, marriage is not a pre-requite for a person 

to qualify as an eligible spouse. The board in fact has a duty to 

determine, as it clearly did in this instance, whether any person falls into 

one of the other categories provided for in the definition. Having properly 

done its investigation and having considered all the available evidence, 

the board cannot be faulted in concluding that Ms Nene was an eligible 

spouse.   

 

4.5 With regards to the payment of pension to the complainant’s three 

children, the first respondent submits that the rule which deals with the 

payment of a child’s pension is Rule 6.1(d) and it provides that in the 

case of a member who died prior to his normal retirement date and 

leaves qualifying children, the fund shall pay an annual pension in 

respect of each qualifying child. The first respondent further submits that 

to receive a pension as a child such child must fall within the definition of 

a qualifying child which is defined in its rules as follows: 

 

 “QUALIFYING CHILD of a Member or Pensioner, a Dependent child who is 

unmarried and who – 

 

(i) is under the age of 18 years; or 

 

(ii) is, in the opinion of the Trustee permanently incapacitated by reason of 

physical or mental infirmity from supporting himself; or 

(iii) is a full-time student and under the age of 21 years; 

 

provided that in the case of doubt the Trustee shall, within their discretion, 

determine whether a child is a Qualifying Child.”   
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4.6 According to the first respondent, the complainant, at the outset, alleges 

that Ms Nene failed to disclose that the deceased had other children. 

This statement is simply not correct as Ms Nene expressly stated in her 

affidavit submitted to it that, in addition to her two children, the deceased 

also had three children from previous relationships. Ms Nene’s affidavit 

explicitly stated that the three children were born from the deceased’s 

previous relationships with two women namely, the complainant and Ms 

Khatheleni Ngema. A copy of Ms Nene’s affidavit is attached to the 

response. In addition to this, the first respondent denies that its 

investigation only resulted in identifying two minor children as alleged by 

the complainant. The board from the outset identified five minor children 

of the deceased. Not only were these minors identified but they are each 

in receipt of a monthly pension, in the amount of R622.82, because they 

qualified as eligible children. The five children who are in receipt of 

child’s pension are: 

 

• Sibusiso Nene  - Child of Ms Nene 

• Siphiwe Nene  - Child of Ms Nene 

• MS Mdakane  - Child of the complainant 

• K Mdakane   - Child of the complainant 

• SB Makhanga  - Child of Ms Ngema  

 

4.7 The first respondent further submitted that the payment of the 

complainant’s minor children’s pensions is being made directly to her 

bank account. It is therefore, not clear on what grounds the complainant 

basis this complaint and why she failed to inform this Tribunal of the fact 

that she is receiving pension payments for her two children. Therefore, it 

requests that the complaint be dismissed. 

 

 

 

Second respondent 
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4.8 The second respondent submitted that the board was provided with 

acceptable proof that supported Ms Nene’s claim that she cohabited with 

the deceased at the time of his death and that they shared reciprocal 

duties of support. The board was also provided with acceptable proof 

that the deceased has five children that qualify for a children’s pension. It 

confirmed that the five children each receive R622.82 per month, 

payable into their mother’s bank accounts. It attached copies of proof of 

payment made into the complainant’s bank account to the response. It 

further confirmed that Ms Nene receives a spouse’s pension of R622.54 

per month. 

 

4.9 The second respondent concluded by respectfully requesting this 

Tribunal to reject the complaint and allow the first respondent to continue 

paying benefits in terms of its rules to the eligible spouse and five 

children.  

 

[5] DETERMINATION AND REASONS THEREFOR   

  

5.1 The first issue for determination is whether or not the decision of the first 

respondent to pay a spouse’s pension to Ms Nene is in accordance with 

its rules. The second issue for determination is whether or not the 

children of the complainant are receiving children’s pensions from the 

first respondent as they are eligible in terms of its rules. 

 

Spouse’s pension 

 

5.2 The rules of a fund are paramount and binding on all parties (see Tek 

Corporation Provident Fund and Others v Lorentz 1999 (4) SA 884 

(SCA) at 894-B-C and section 13 of the Act). Therefore, in order for    

Ms Nene to receive a spouse’s pension as a result of the deceased’s 

death, she must qualify to receive the benefit in terms of the first 

respondent’s rules.  
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5.3 In terms of Rule 6(1)(c) of the rules of the first respondent as mentioned 

in paragraph 4.2 above, to qualify for the spouse’s pension, the 

deceased must therefore, leave an eligible spouse. In order for a person 

to qualify as an eligible spouse he or she must fall into one of the 

categories provided for in the definition of eligible spouse. It is common 

cause that the deceased and Ms Nene were not married. However, as is 

evident from the definition of an eligible spouse, marriage is not the only 

pre-requite for a person to qualify as an eligible spouse. It is clear from 

the definition of an eligible spouse that a person in Ms Nene’s position 

may qualify as an eligible spouse if it is proven that she was a partner of 

the deceased for a period of not less than two years and has shared 

reciprocal duty of support.   

 

5.4 The submissions indicate the first respondent’s investigation revealed 

that Ms Nene was living with the deceased since 2001 until the date of 

his death, i.e. 18 June 2012; the deceased was supporting Ms Nene and 

his two children born from their relationship; Ms Nene took out a policy of 

insurance as late as 20 March 2012 in which the deceased is reflected 

as being her spouse; and Nene provided the board with a copy of the 

lease agreement, in relation to the property which was being occupied by 

the deceased and herself at the time of his death, in which she is 

reflected as being an occupant together with the deceased. The board, 

having considered all the factors it was able to obtain, was satisfied that 

Ms Nene was indeed a qualifying spouse as defined in the rules of the 

first respondent. In light of the above, this Tribunal is satisfied that        

Ms Nene was correctly considered by the board as the eligible spouse 

and entitled to a spouse’s pension. 

 

 

 

Children’s pension     
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5.5 With regards to the payment of pension to the complainant’s three 

children, Rule 6.1(d) of the rules of the first respondent deals with 

payment of child’s pension to a qualifying child and provides that in the 

case of a member who died prior to his normal retirement date, leaving a 

qualifying child, the first respondent shall pay an annual pension in 

respect of each qualifying child. The submissions indicate that the board 

from the outset identified five minor children, including the complainant’s 

two children and also the child of Ms Ngema. Not only were these minors 

identified by the board, but they are each in receipt of a monthly pension 

in the amount of R622.82, because they qualified as eligible children. 

The second respondent provided this Tribunal with copies of proof of 

payment made into the complainant’s bank account in respect of her 

children’s pension and she did not dispute the respondents’ submissions. 

It is therefore, not clear on what grounds the complainant basis this 

portion of the complaint and why she misled this Tribunal into believing 

that her two children were excluded by the board from receiving 

children’s pensions in terms of the rules of the first respondent.      

   

[6] ORDER 

  

1. In the result, the complaint cannot succeed and is dismissed.  

 

 

DATED AT PRETORIA ON THIS 25TH DAY OF OCTOBER 2013    

 

 

 

____________________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

Section 30M filing: High Court 
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Parties unrepresented  

 

                         

 

     

 


