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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): NL MDLALO (“complainant”) v CONSOLIDATED 

RETIREMENT FUND FOR LOCAL GOVERNMENT (“first respondent”); VERSO 

FINANCIAL SERVICES (PTY) LTD (“second respondent”) AND THE 

NKONKOBE LOCAL MUNICIPALITY (“third respondent”) 

 

[1]  INTRODUCTION   

 

1.1  The complaint concerns the withholding of the complainant’s 

withdrawal benefit, following the termination of her employment.  

1.2 The complaint was received by this Tribunal on 14 January 2016.  

On 15 January 2016, a letter acknowledging receipt thereof was sent to 

the complainant. On the same date, the complaint was forwarded to 

the second and third respondents, affording them an opportunity to 

submit responses to the complaint by 15 February 2016.  

On 5 February 2016, a response was received from the second 

respondent. On 8 February 2016, further submissions were received 
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from the complainant. No response was received from the third 

respondent. On 22 and 25 May 2016, further submissions were 

received from the second respondent. 

 

1.3 Having reviewed the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter.  

The determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was employed by the third respondent from  

1 August 2001 until 15 January 2013, at which stage her service was 

terminated. The complainant became a member of the first respondent 

by virtue of her employment.  

 

2.2 At the time of the termination of the complainant’s employment, the 

third respondent was in the process of investigating the complainant for 

alleged theft and fraud.  

 

[3] COMPLAINT 

 

3.1 The complainant submits that following the termination of her 

employment, she has not received her withdrawal benefit. She submits 

that on 9 December 2015, she wrote a letter to the first respondent 

requesting it to release her withdrawal benefit as there was no legal 

basis for withholding it, however, she was sent from pillar to post and 

told that its legal department will respond to her, which did not happen. 

 

3.2 The complainant submits that section 37D(1)(b) of the Act provides that 

a registered fund may deduct any amount due by a member to his 

employer on the date of his retirement or on which he ceases to be a 

member of the fund, in respect of compensation (including any legal 

costs recoverable from the member in respect of any damage caused 
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to the employer by reason of nay theft, dishonesty, fraud or misconduct 

by the member, and in respect of which – 

 

 The member has in writing admitted liability to the employer; or 

 Judgment has been obtained against the member in any court 

 

3.3 The complainant further submits that on 11 July 2013, the 

Grahamstown High Court, issued an interdict against the first 

respondent barring it from paying a sum of R300 000.00 to her until all 

criminal investigations and judicial processes are finalised.  

She contends that the first respondent is neither in possession of a 

written admission of liability nor have court proceedings been instituted 

to confirm her liability. She states that the third respondent has no 

intention of instituting any civil or criminal proceedings against her, as 

after 2 years and 11 months from the date of her dismissal, no legal 

proceedings have been instituted against her. She further contends 

that the third respondent has not made out a prima facie case against 

her and as a result, it is illegally withholding her benefit.  

 

3.4 She accordingly, requests this Tribunal to compel the first respondent 

to pay her withdrawal benefit without any further delays as she is 

struggling to take care of her family that is dependent on her. 

 

 

 

Further submissions 

 

3.5 The complainant’s further submissions do not differ in material terms 

from her initial complaint and she reiterates that no criminal or civil 

proceedings have been instituted against her. She further states that 

the third respondent is hell-bent on frustrating and prejudicing her as it 

has not instituted any legal action against her for nearly 3 years, which 

she finds unreasonable. 
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[4]  RESPONSE 

 

 First and second respondents  

 

4.1 The second respondent filed a response in its capacity as the 

administrator of the first respondent. It confirmed the background facts 

as set out above. 

 

4.2 It submits that the first respondent received a letter from the third 

respondent’s attorneys informing it that the third respondent would be 

applying for an interdict barring the first respondent from paying the 

complainant’s withdrawal benefit, following the financial loss sustained 

by it as a result of the complainant’s misconduct. 

 

4.3 It further submits that on 24 April 2013, the first respondent was 

presented with a founding affidavit from the Municipal Manager of the 

third respondent wherein it is stated that the loss of money was 

discovered in the Budget and Treasury Office. Subsequently, a 

disciplinary enquiry was instituted and the complainant was found guilty 

of misappropriating the said funds and dismissed. 

 

4.4 On 10 May 2013, the first respondent was served with a court order 

issued on 9 May 2013 by the High Court, interdicting it from paying the 

complainant’s withdrawal benefit until criminal investigations and 

relevant judicial processes are finalised. 

 

4.5 On 13 August 2013, the first respondent was served with a final court 

order handed by the High Court on 11 July 2013, in terms of which the 

first respondent is barred from paying a sum of R300 000.00 of the 

complainant’s pension benefits until criminal investigations and 

relevant judicial processes are finalised. It avers that on the strength of 

the said court order, it calculated and paid the balance of the 
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complainant’s withdrawal benefit. The breakdown of the benefit is as 

follows: 

 

  Member share (in terms of the rules as at 15 January 2013: R618 014.21 

  Less tax:      R108 813.83 

  Less balance on pension-backed housing loan:  R108 218.05 

  Less amount withheld in terms of the court order:  R300 000.00 

  Amount paid to the complainant on 21 August 2013:  R115 526.14    

 

4.6 It submits that the first respondent regularly follows-up with respect to 

the criminal investigations and judicial processes.  

 

4.7 It states that the complainant has taken her dismissal to the Labour 

Court for review and the matter has not yet been heard. 

 

4.8 It confirms the first respondent’s receipt of the complainant’s enquiry on 

9 December 2015 about the withholding of her benefit, however, a 

response was provided to the complainant on 13 January 2016 

wherein she was informed that the first respondent could not pay the 

balance of her withdrawal benefit as ruled by the High Court. 

 

4.9 It submits that section 37D(1)(b)(ii) of the Act permits a fund to deduct 

any amount due by a member to his employer on the date of his 

retirement or on which he ceases to be a member of a fund, in respect 

of compensation (including legal costs recoverable from the member in 

a matter contemplated in sub-paragraph (bb)) in respect to any 

damage caused to the employer by reason of any theft, dishonesty, 

fraud or misconduct by the member and in respect to which (aa) the 

member had admitted liability in writing to the employer; or (bb) 

judgment has been obtained against the member in any court, 

including a magistrate’s court, from any benefit payable in respect of 

the member or beneficiary in terms of the rules of the fund, and pay 

such amount to the employer concerned. 
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4.10 It contends that Rule 14.8 of the first respondent allows the first 

respondent to make a deduction from a member’s benefit and withhold 

same in terms of section 37D of the Act. 

 

4.11 It submits that the first respondent is convinced that there is sufficient 

evidence that the third respondent suffered loss as a result of the 

complainant’s conduct and that the requirements set out in section 

37D(1)(b)(ii) of the Act have been met. 

 

4.12 It states that in the matter of Harbottle v Everest Corporate Benefits 

Preservation Funds and Another [2014] 1 BPLR 44 (PFA) at paragraph 

5.5, this Tribunal held that: 

 

“…it is a well-known fact that court proceedings, both civil and criminal, take 

time to be finalised. The withholding is necessary to protect the second 

respondent’s right to compensation in the event that the complainant is found 

to be liable to the second respondent. It is the finding of this Tribunal that the 

first respondent has properly exercised its discretion and that the withholding 

of the complainant’s withdrawal benefit is not unlawful at present.”   

 

4.13 It concludes that the first respondent is lawfully withholding the 

complainant’s withdrawal benefit considering the provisions of section 

37D of the Act and the High Court interdict and prays that the 

complaint be dismissed. 

 

 

Further submissions 

 

4.14 The second respondent confirmed that the third respondent has not 

instituted any criminal or civil proceedings against the complainant.   

 

 Third respondent 
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4.15  The third respondent was afforded an opportunity to comment on the 

allegations made against it, as is required by section 30F of the Act 

and no response was received from it. In the circumstances, this 

Tribunal has no other alternative but to dispose of the matter on the 

basis of the available facts. 

 

[5]  DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue that falls for determination is whether or not the withholding 

of the complainant’s withdrawal benefit is lawful. 

  

5.2 As a general rule, section 37A of the Act provides that pension benefits 

shall not be reducible, transferable or executable. The object of section 

37A is to protect members’ pension benefits. However, there are 

exceptions to this principle in certain circumstances. Section 

37D(1)(b)(ii) is one of the exceptions to the general rule. It provides 

that: 

 

    “(1) A registered fund may- 

 

(a) … 

 

(b) deduct any amount due by a member to his employer on the 

date of his retirement or on which he ceases to be a member of 

the fund, in respect of- 

 

(i)       … 

(ii) compensation (including any legal costs recoverable 

from the member in a matter contemplated in 

subparagraph (bb)) in respect of any damage caused 

to the employer by reason of any theft, dishonesty, 

fraud or misconduct by the member, and in respect of 

which- 

 

(aa) the member has in writing admitted liability to 

the employer; or 
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(bb) judgment has been obtained against the 

member in any court, including a 

magistrate’s court, 

 

from any benefit payable in respect of the member or a 

beneficiary in terms of the rules of the fund, and pay such 

amount to the employer concerned;”  

 

5.3 On a plain reading of the provision, section 37D(1)(b)(ii) does not 

authorise the withholding of a member’s benefit where he is potentially 

liable for theft, fraud or misconduct against the employer. The lacuna in 

this provision would have rendered it abortive in circumstances where 

the fund is not already in possession of a court order by the time the 

member terminates his membership. As a result, the court gave the 

section a purposive interpretation and found that, to give it efficacy, 

section 37D(1)(b)(ii) must be read to confer a discretion on the fund to 

withhold the member’s withdrawal benefit pending the finalisation of the 

proceedings against him (see Highveld Steel and Vanadium 

Corporation Ltd v Oosthuizen [2009] 1 BPLR 1 (SCA)).   

 

5.4 Rule 14.18 of the first respondent, which deals with deductions from 

benefits and the relevant portion provides as follows: 

 

“14.8 DEDUCTIONS FROM BENEFITS 

 

                (1) The FUND may, subject to the provisions of the ACT deduct 

certain amounts from the benefit to which a MEMBER or 

BENEFICIARY is entitled in terms of the RULES or deemed 

to be entitled as contemplated in the ACT. 

 

                (2) The FUND shall pay the amount so deducted to the relevant 

party provided that the total amount so deducted or withheld 

shall not exceed the amount which may be taken as a lump 

sum by the MEMBER or the BENEFICIARY in terms of the 

FUND RULES and legislation.  
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                (3) … 

 

                (4) … 

 

                (5) The FUND may for a reasonable period of time withhold the 

payment of a benefit to a MEMBER pending a judgment or 

acknowledgment of liability provided that the FUND may only 

withhold an amount up to the value of the PARTCIPATING 

EMPLOYER’s claim. 

 

 (6) … 

 

 (7) The FUND must be satisfied that the PARTICIPATING 

EMPLOYER is not at any stage of the proceedings 

responsible for any undue delays in the institution of the 

prosecution proceedings…”     

 

5.5 In Rowan v Standard Bank Staff Retirement Fund and Another (2) 

[2001] 2 BPLR 1643 (PFA) at 1648B-D, this Tribunal held that section 

37D(1)(b)(ii)  provides that a number of requirements must be met 

before a deduction is permissible. These requirements are as follows: 

 

 an amount must be due by a member of a fund to his or 

           his employer; 

 

 the amount must be due at the date of retirement or on 

           which the member ceases to be a member of the fund; 

 

 the amount must be in respect of compensation payable 

 for damage caused to the employer, or legal costs recoverable from 

the member; 

 

 the damage caused to the employer must be by reason of 

  theft, dishonesty, fraud or misconduct by the member; 

 

 the member must have furnished a written admission of 

liability to the employer in respect of the compensation in respect of 

the delictual damages caused to the employer; or 
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 judgment obtained against the member in a court in 

 respect of the compensation. 

 

5.6 If these conditions are met, the fund may deduct the amount due by the 

member to the employer from the member’s benefit payable in terms of 

the rules and pay it to the employer.   

 

5.7 The second respondent submitted that the third respondent requested 

the first respondent to withhold the payment of the complainant’s 

withdrawal benefit, in order to afford it the opportunity to meet the 

requirements of Section 37D(1)(b)(ii) of the Act, with a view of 

attaching the complainant’s benefit as compensation for damage 

caused to it. The third respondent’s request to the first respondent to 

withhold the complainant’s withdrawal benefit was based on an 

interdict issued by the Grahamstown High Court on 11 July 2013. The 

order of the court reads as follows: 

 

   “1. THAT the First Respondent be and is hereby interdicted and 

restricted from paying out to the Second Respondent a sum 

of R300 000.00 of such pension benefits as may be due to 

her in terms of her contract of employment with the First 

Respondent, until all criminal investigations and judicial 

processes relevant to the Second Respondent’s employment 

are finalised. 

 

   2. THAT it is recorded that the First Respondent may pay out to 

the Second Respondent such pension benefits as may be 

due to her in excess of R300 000.00 to be retained as set out 

in paragraph 1 supra…”  

 

 5.8 The second respondent submits that the first respondent’s inability to 

pay the complainant’s benefit stems from the interdict of the High Court 

which bars it from paying an amount R300 000.00 to her pending the 

finalisation of all judicial processes. In this regard, it is important to note 

that the purpose of the said interdict was to afford the third respondent 
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an opportunity to exhaust all the possible legal avenues to recover the 

alleged loss from the complainant, within a reasonable time. It could 

not have been the intention of the court to allow the third respondent to 

sit idly for more than three years from the date of the complainant’s 

termination of service and not pursue either criminal or civil 

proceedings against her. A point must also be made that the interdict 

did not traverse the merits of whether or not the complainant is guilty of 

any charge and therefore, this Tribunal has the necessary authority to 

step in and ensure that justice prevails. 

 

 5.9 In the Supreme Court of Appeal judgment in the matter of Highveld 

Steel and Vanadium Corporation Ltd v Oosthuizen [2009] 1 BPLR 1 

SCA at paragraph 20, the court held that:-  

 

“considering the potential prejudice to an employee who may urgently need 

to access his pension benefits and who is in due course found innocent, it is 

necessary that pension funds exercise their discretion with care and in the 

process balance the competing interests with due regard to the strength of 

the employer’s claim. They may also impose conditions on the employees to 

do justice to the case”. 

 

 5.10 In this regard, this Tribunal must probe the bona fides of the third 

respondent when requesting the withholding of the complainant’s 

withdrawal benefit. Otherwise the safeguards provided by section 37A 

to pension fund members against the attachment of their withdrawal 

benefits would be rendered meaningless. 

 

 5.11 From the onset, this Tribunal requested the third respondent, on more 

than one occasion, to provide it with information and proof of whether 

or not it has instituted any civil or criminal proceedings against the 

complainant, however, it failed to do so. On the other hand, the second 

respondent confirmed that according to the information at its disposal, 

no legal proceedings have been instituted by the third respondent 

against the complainant. The complainant stated that she vehemently 
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disagrees with the accusations made by the third respondent and 

mentioned that for over three years from the date of termination of her 

service, she has been left in a limbo with regards to when her benefit 

will be paid, considering that no legal proceedings have been instituted 

by the third respondent. 

 

 5.12 This Tribunal finds a period of over three years withholding a 

complainant’s withdrawal benefit to be too long after she was 

dismissed for fraud. This Tribunal notes with concern the passive role 

played by the board of the first respondent in resolving this matter. The 

board of the first respondent failed to act with due care, diligence and 

good faith in dealing with the complainant’s withdrawal benefit. This is 

evidenced by its willingness to allow the third respondent to sit idly and 

not institute legal proceedings against the complainant if it has any 

prima facie case against her. The conduct of the first respondent in this 

matter is unacceptable and amounts to dereliction of its fiduciary duties 

(see Watson v Corporate Selection Retirement Fund [2013] 3 BPLR 

439 (PFA)).  

 

 5.13 In the circumstance, the inescapable conclusion that this Tribunal 

comes to is that the third respondent appears not to have a prima facie 

case against the complainant judging by its conduct which appears to 

be motivated by malice and vindictiveness, as no justifiable reasons 

have been advanced why no legal proceedings have been instituted 

against the complainant for more than three years from the date on 

which her service was terminated. Thus, the first respondent must be 

ordered to pay the complainant’s withdrawal benefit without any further 

delays.     

 

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows: 
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6.1.1 The first respondent is directed to pay the complainant her 

withdrawal benefit, less deductions permitted in terms of the 

Act, together with interest at the rate of 9% per annum 

calculated from the date of this determination to date of 

payment, within three weeks of this determination; and 

 

6.1.2 The first respondent is ordered to provide the complainant with 

a detailed breakdown of the benefit paid in terms of paragraph 

6.1.1 above, within two weeks of making such payment.   

   

 

DATED IN PRETORIA ON THIS 30TH DAY OF JUNE 2016 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

Section 30M filing: High Court     

Parties: Unrepresented 

 

 

 

 

 

 

 


