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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 

NO. 24 OF 1956 (“the Act”): MM MOFANA (“complainant”) v MINE EMPLOYEES 

PENSION FUND (“first respondent”) AND SENTINEL RETIREMENT FUND 

(“second respondent”) 

  

[1] INTRODUCTION 

 

1.1 This complaint concerns the distribution of a death benefit following the 

death of Mr NP Mofana (“the deceased”). 

 

1.2 The complaint was received by this Tribunal on 9 October 2013. A 

letter acknowledging receipt thereof was sent to the complainant on                   

16 October 2013. On the same date, a copy of the complaint was 

dispatched to the respondents affording them an opportunity to file 

responses by 18 November 2013. On 12 November 2013, a response 

was received from the second respondent. On 28 November 2013, a 

copy of the second respondent’s response was sent to the complainant 
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requesting a reply by 12 December 2013. No further submissions were 

received.  

 

1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the son of the deceased who was a member of the 

first respondent until he passed away on 3 March 2009. The first 

respondent merged with the second respondent on 1 July 2013. The 

names of the respondents are used interchangeably. However, in this 

complaint, the first and second respondents are referred to as the 

respondents for convenience.  

 

2.2 After the deceased’s death, a spouse’s pension in the amount of 

R4 251.80 and a lump sum death benefit in the amount of R707 101.67 

became payable to  the deceased’s dependants.  

 

2.3 The respondents conducted an investigation in terms of section 37C of 

the Act and became aware of potential beneficiaries. Their dependency 

was investigated and the findings were referred to the board of 

management. The board made the following allocations;  

 

 

Beneficiary  Relationship 

to deceased 

Age  Spousal 

Pension  

Lump sum 

benefit  

Percent

age  

Mrs  AM 

Mofana 

Civil law 

spouse 

 54  R2 125.90 R247,487.68    35% 

Ms 

Nyembezi 

Co-habiting 

partner   

57 R2 125.90 R247,487.68    35% 

Mr MM 

Mofana 

Son  28  R70 710.77 10% 
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T Nyembezi Factual 

dependant  

21  R70 710.77 10% 

S Nyembezi Factual 

dependant  

17  R70 710.77 10% 

 

 

2.3 Subsequent to the resolution, the respondents sent correspondence to 

the dependants setting out the proposed allocations. The respondents 

invited objections from them within fifteen days, failing which the 

respondents would proceed with payment on the assumption that there 

were no objections. The respondents stressed that the objections 

would only be considered if they were lodged on the basis of newly 

discovered evidence and not on mere dissatisfaction with the 

allocation.  

 

2.4 On 1 July 2012, the respondents received an objection from Mrs 

Mofana and the complainant’s legal representatives (“the lawyers”). 

The objection appeared to be directed at the board’s decision to 

allocate portions of the death benefit to Ms Nyembezi, S Nyembezi and 

T Nyembezi (“the Nyembezi family”). The complainant’s lawyers 

disputed the dependency of the Nyembezi family on the basis that they 

were not known to their clients.  

 

2.5 On 14 July 2012, the respondents requested clarity in writing from the 

lawyers on the reasons advanced for their objection. On 18 July 2012, 

the lawyers duly replied. However, their representations appeared to 

be a conflation of succession law principles with the provisions of the 

Act. On 30 July 2012, the respondents provided the lawyers with a 

comprehensive exposition of section 37C as distinguished from the 

principles of succession law. Further, the respondents outlined the 

basis for the allocation of the benefit to the identified dependants and 

requested their response.  On 10 September 2012, the respondents 

wrote to the lawyers requesting a response to their letter by no later 

than 21 September 2012. No response was received from the lawyers.  
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2.6 In October 2012, the respondents wrote a letter to the lawyers 

indicating, inter alia, that it was assumed from their failure to respond 

that there were no longer objections to the proposed allocation. The 

respondents stressed it to the lawyers that any further delay in paying 

the benefit would expose the respondents to litigation by the other 

dependants. Payment was therefore effected as outlined above.  

 

2.7 On August 2013, the respondents received a letter from the 

complainant. The content of the letter forms the basis of this complaint 

and are outlined below.  

 

[3] COMPLAINT 

 

3.1 The complainant submits that after making enquiries with the 

respondents following the death of the deceased, he was advised that 

in addition to him and his mother, the Nyembezi family also lodged a 

claim to the death benefit on the basis of marriage between Ms 

Nyembezi and the deceased. The complainant submits that he decided 

to seek the assistance of this Tribunal following his lawyers’ 

unsuccessful attempts to resolve this matter with the respondents. 

 

3.2 The complainant further submits that he received a letter from the 

respondents setting out the apportionment of the death benefit as 

outlined in paragraph 2.3 above. The complainant submits that in 

addition to the Nyembezi family being unknown to him and his mother, 

the allocation of ten percent to Molefe, Thedric and Seutlwadi 

respectively, is unduly high given their majority status.  

 

3.3 The complainant submits that although he is not conversant with South 

African law, he understands that the distribution of a death benefit is 

apparently governed by section 37C read with section 1 of the Act. The 

complainant submits that Thedric and Seutlwadi do not fall within the 
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definition of a child in terms of section 1 of the Act. He reasons that 

owing to their majority status they cannot be classified as children and 

therefore the respondents erred in allocating portions of the benefit to 

them.  

 

3.4  The complainant further submits that there can be no justification for 

the board to award 55 percent of the benefit to the Nyembezi family 

and allocate only 45 to him and her mother.  

 

3.5 The complainant further submits that his mother was the only spouse 

of the deceased. By implication Ms Nyembezi fell outside the definition 

of a spouse as contemplated in section 1 of the Act.  

 

3.6 Accordingly, the complainant requests a finding on the following 

questions;  

  

3.7.1 Whether the board of management acted in accordance with the 

 relevant provisions governing the distribution of benefits. 

 

3.7.2 The fairness of the apportionment of the benefit between the two 

families. 

 

3.7.3 Whether the board relied on correct information in reaching its 

decision.   

 

 

 

 

[4] RESPONSE 

 

4.1 The complainant instructed lawyers to assist him in presenting his 

objections to the allocation of the death benefit by the respondents. 

However, the complainant personally lodged his complaint to this 

Tribunal without the assistance of his lawyers. Therefore the 

correspondence between the respondents and the lawyers is relevant 
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only as evidentiary material not as formal submissions. Accordingly,  

only those submissions by the respondents that are in response to the 

complainant’s complaint shall be repeated here. However, the 

correspondence between the respondents and the lawyers has been 

used in paragraph 1 above to lay the background to this complaint.  

 

4.2 The respondents submit that whether or not the Nyembezi family is 

known to the complainant is irrelevant to the enquiry of their 

dependency on the deceased. The respondents submit that the board 

of management did not require the consent of the complainant to 

allocate a portion of the death benefit to the said family. Had this been 

the case, the respondents submit that the board would have unduly 

fettered its discretion. The board needed only to act in terms of section 

37C and the rules in allocating the death benefit.  

 

4.3 The respondents submit that the board had an obligation to investigate 

the dependency of the Nyembezi family once it was alleged. The 

submissions made by the Nyembezi family were brought to the 

attention of the complainant and his mother for them raise objections 

thereto before a final decision was made by the board, continues the 

submission.  

 

4.4 The respondents further submit that Ms Nyembezi adduced evidence 

in support of her claim that she was married to the deceased by 

customary rites. However, the validity of the marriage was rejected by 

the board as the deceased was already married to Mrs Mofana in civil 

law. Therefore the board recognised Ms Nyembezi and Thedric as the 

deceased’s factual dependants. Even though Thedric claimed to be the 

biological son of the deceased his dependency could still be captured 

within the ambit of factual dependency.  

 

4.5 The respondents submit that strictly speaking, Mrs Mofana is the legal 

spouse of the deceased. However, the board was satisfied that Ms 
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Nyembezi was a life partner of the deceased. Accordingly, she was 

allocated a portion of the spouse’s pension at the discretion of the 

board pursuant to the respondent’s rules as set out below. In terms of 

the rules, the spouse’s pension falls outside the ambit of section 37C 

and the board has discretion to decide how it should devolve, 

continues the submission.  

 

4.6 The respondents submit that the complainant’s objection to the 

allocation of the benefit to Thedric on the basis of his majority status is 

misplaced. They submit that a child in terms of the Act bears a different 

meaning to that which is contemplated in the Children’s Act 38 of 2005. 

The respondents reason that the Act contemplates a wider 

interpretation of the term. The respondents rely on some external 

construction tools for the contention that a major child is included in the 

meaning of that term is section 1 of the Act.  

 

4.7 The respondents submit that, in their view, the crux of the 

complainant’s objection to the board’s decision is the allocation of the 

death benefit. The respondents submit that contrary to the 

complainant’s assertion, the board of management did not consider the 

dependants as two separate family units. The dependants were in fact 

considered as individuals with different personal circumstances.  

 

4.8  The board applied its unfettered discretion and was satisfied that an 

allocation of 35% each to Mrs Mofana and Ms Nyembezi was 

equitable. The board considered that Mrs Mofana was the spouse of 

the deceased in the legal sense of the word and was not estranged to 

him. Ms Nyembezi stayed with the deceased for a sustained period.  

 

4.9 The three children were allocated 10 percent each. The board tried to 

balance their competing interests and was satisfied that this allocation 

was equitable.  
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4.10 The respondents submit that in the event that this Tribunal is in 

disagreement with any of the decisions made by the board, it should 

refrain from reversing the impugned decision. The respondents submit 

that this Tribunal should have regard to the fact that all identified 

dependants were invited to make objections to the proposed allocation 

in the event that they were dissatisfied therewith. No objections were 

made. The respondents further submit that this Tribunal should 

specifically consider the financial implications of setting aside the 

board’s decision in circumstances where payment has already been 

made. Particularly so because the prejudice the respondents would 

suffer was brought to the knowledge of the dependants before payment 

was made. 

 

4.11 The respondent further submits that it sought to clarify the objections it 

received from the complainant’s lawyers. However, the lawyers further 

complicated the issues leaving the first respondent at a loss as to the 

basis of the complainant’s objection.  

 

4.12 The respondents further submit that before payment was made, the 

lawyers were given numerous reminders to file their reasoned 

objections following their referral to section 37C. No objections were 

received and ultimately payment had to be made.  

 

4.13 Accordingly, the respondents request an order dismissing the 

complaint as the board properly exercised its discretion relying on 

information that was made available to it. 

 

[5] DETERMINATION AND REASONS THEREFOR  

 

5.1 The issue for determination is whether or not the respondents’ board of 

management correctly allocated the death benefit among the 

deceased’s identified beneficiaries.  

 



 

 

9 

5.2 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone claiming from the fund (See 

Section 13 of the Act and Tek Corporation Provident Fund & Others v 

Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).        

 

5.3 Rule 6.1.1 of the first respondent’s rules governs the payment of death 

benefits and provides as follows; 

 

6.1.1.1 If a Contributory member dies while in SERVICE and amount equal 

to the sum of the following shall be payable in accordance with Rule 

6.1.4 

 

(a)  his FUND CREDIT at the date of his death…; and  

 

(b)  Subject to the provisions of Rules 6.1.2, 6.1.3 and 8 his 

DEATH COVER AMOUNT at the date of his death.  

 

 5.4 Rule 6.1.4 provides as follows; 

 

            6.1.4.1 On the death of a MEMBER who is survived by a SPOUSE or 

SPOUSES; 

 

(a) a PENSION of such amount as can be purchased by fifty per cent 

(50%) of the benefit determined in terms of Rule 61.1 shall be 

payable to the SPOUSE or SPOUSES, and  

 

(b)  the balance of the benefit determined in terms of Rule 6.1.1 shall be 

allocated in terms of section 37C of the ACT to the person or persons 

in the proportions determined by the TRUSTEES, provided that 

should the TRUSTEES allocate an amount to the SPOUSE referred 

to in RULE 6.1.4.1(a), such spouse may elect to take such lump sum 

as a PENSION. 

 

             6.1.4.2    On the death of a MEMBER who is not survived by a SPOUSE, the 

benefit determined in terms of Rule 6.1.1 shall be distributed by the 

TRUSTEES in terms of Section 37C of the ACT. 

 

5.5 Rule 2 defines a spouse as follows; 
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 “SPOUSE’’ shall mean at the date of the death of the MEMBER the person who was: 

 

(a)  the legal spouse of the MEMBER…; or  

 

(b)  THE MEMBER’S partner of a union according to customary law; or  

 
 

(c) THE MEMBER’S partner of a union recognised as a marriage under 

any religion; or  

 

(d) THE MEMBER’S life partner in  a relationship which the TRUSTEES 

regard as having been permanent, provided that in making such 

determination the TRUSTEES must have regard to whether or not 

there was, at the relevant date or dates, cohabitation as well as 

other factors which they, in the their sole discretion, regard as being 

relevant …” 

   

5.6 The distribution of a death benefit is governed by section 37C of the 

Act. This section gives the board a wide discretion in distributing a 

death benefit amongst the dependants and/or nominees of the 

deceased in a manner and proportion that is just and equitable. A 

dependant is defined in section 1 of the Act as follows:  

 

  “dependant”, in relation to a member, means - 
 

(a) a person  in respect of whom the member is legally liable for   
maintenance; 

 
(b) a person in respect of whom the  member is not legally liable 

for maintenance, if such person - 
 

(i) was,  in  the  opinion of  the board, upon the death of 
the  member in fact dependent on the member for 
maintenance; 

 
(ii) is the spouse of the member; 

 
(iii) is  a  child  of  the  member,  including a posthumous 

child,   an   adopted   child  and  a  child  born  out  of 
wedlock. 
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(c) a   person   in   respect   of  whom  the  member  would  have 
become  legally  liable  for maintenance, had the member not 
died.”   

 

5.7 It is the board’s responsibility when dealing with the payment of death 

benefits to conduct a thorough investigation to determine the 

beneficiaries, to thereafter decide on an equitable distribution and 

finally to decide on the most appropriate mode of payment of the 

benefit payable. Their duties in this regard were summarised in Sithole 

v ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at 

paragraph 24 and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 

 

 the age of the dependants 

 the relationship with the deceased 

 the extent of dependency 

 the wishes of the deceased placed either in the nomination 

form and/or his last will; and 

 financial affairs of the dependants including their future 

earning capacity potential. 

 

5.8 In the instant case, the complainant is aggrieved at the board of 

management’s decision to allocate the death benefit to the Nyembezi 

family. He submits that none of the people identified by the board falls 

within the meaning of a dependant in terms of the Act.  He further 

submits that the Nyembezi family is not known to him and his mother. 

Accordingly, the complainant contends that the board erred in 

allocating the benefit to the Nyembezi family. The respondents took 

considerable effort in ascertaining that the complainant and his mother 

were afforded an opportunity to raise any objections they might have 

before the death benefit was paid out. It is against this background that 

the respondents urge this Tribunal to refrain from making an adverse 

finding against them regarding the allocations and payment. The 

respondents submit that the prejudice they will suffer if an order 
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reversing the payments is granted must be given due consideration. 

This submission must be rejected outright. It is not the function of this 

Tribunal to consider the balance of convenience between parties. This 

Tribunal is however charged with considering complaints and make 

findings on the merits.  

 

5.9 That the provisions of the Act constitute foreign law to the complainant 

has not put him at a disadvantage in lodging this complaint.  As is 

evident in the correspondence referred to in paragraph 2 above, the 

respondents went to great lengths to apprise the complainant of the 

provisions of the Act particularly section 37C through his lawyers.  

 

5.10 The crux of this matter is the definition of a dependant in terms of 

section 1, which definition bears upon the distribution of a death benefit 

in terms of section 37C. The complainant submits that the Nyembezi 

family is not known to his family in Lesotho and therefore objects to 

their recognition as dependants. However, the deceased appears to 

have had two households, one in Lesotho and another in the Republic. 

 

5.11 Although it is easy to understand the complainant’s reason for objecting 

to the allocation of the benefit to the Nyembezi family, the basis 

therefor is legally unsound. As the respondents point out, the board of 

management, having been satisfied that the customary marriage was 

void in law, considered the co-habitation relationship between Ms 

Nyebezi and the deceased.  As a result of the co-habitation a factual 

dependency in terms of section 1(b)(i) was established. The board was 

thus satisfied that Ms Nyembezi was a dependant of the deceased and 

duly allocated her thirty percent of the death benefit. Therefore, insofar 

as the complainant assumes that Ms Nyembezi could only be a 

dependant on the strength of a valid marriage to the deceased, his 

objection must be rejected. 
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5.12 Similarly, the board of management relied on the factual dependency of 

Seutlwadi and Thedric to make an allocation to them. This is despite 

the latter alleging that he was a biological son of the deceased. Further, 

the complainant submits that the respondents erred in allocating the 

benefit to Seutlwadi and Thedric as they are majors and not children 

with the meaning of section 1(b)(ii). In response thereto, the 

respondents submit that the meaning of a child in terms of section 1 of 

the Act should be distinguished from the meaning that word bears in 

terms of the Children’s Act 38 of 2005. The respondent reasons that 

section 1 contemplates a broad meaning of the word and does not limit 

it to a minor child. This Tribunal accepts this interpretation as being 

undoubtedly correct. Accordingly the complainant’s submissions cannot 

be upheld for the same reasons in paragraph 5.11.  

 

5.13 Turning to the quantum of the death benefit, the respondents’ board of 

management considered the relationship Ms Nyembezi and Mrs 

Mofana had with the deceased and was satisfied that an allocation of 

thirty-five percent respectively was equitable. As it was found in Sithole 

v ICS Provident Fund and Another above, the relationship between the 

deceased and his dependants is a material consideration. In the instant 

case, the board was satisfied that the deceased was not estranged to 

Mrs Mofana to whom he was married at civil law. On the other hand, 

the board was further satisfied that the deceased co-habited with Ms 

Nyembezi for a considerable length of time. The board’s decision on 

this score can therefore not be faulted.  

 

5.14 The payment of the spouse’s pension is governed by the respondents 

rules and not section 37C of the Act. As the board was satisfied that Ms 

Nyembezi was in a co-habitation relationship with the deceased, it 

followed that she was a permanent partner in terms of rule 2(d) of the 

rules. The board duly allocated half of the spouse’s share to Ms 

Nyembezi. 
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5.15 In the circumstances, this Tribunal is satisfied that the board of 

management properly exercised its discretion and paid the death 

benefit in accordance with the provisions of section 37C of the Act and 

the rules.  

 

[6] ORDER 

1. In the result, this complaint cannot succeed and is hereby dismissed.  

 

 

DATED AT PRETORIA ON THIS 20TH DAY OF DECEMBER 2013 

 

 

 

 

        

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

 

  

Section 30M Filing: High Court  
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